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Presentation

This document, entitled “The Environment and Free Trade in Latin America: the challenges of free trade for Latin America from the perspective of the Free Trade Area of the Americas (FTAA)”, has been written by the Asociación Latinoamericana de Derecho Ambiental, A.C. (ALDA) [Latin American Association for Environmental Law], per request of the United Nations Development Programme (UNDP) as part of the project RLA/97/006, “Support to the Regional Programme for Environment and Development”. 

This paper presents the legal conflicts that the enforcement of environmental and trade standards has generated or might generate within the framework of international trade and environmental agreements currently in effect. Following this, the incidence of this type of differences within the scope of the FTAA is projected; negotiations of the FTAA are at present being held. This analysis takes into consideration the development of subregional trade agreements currently in effect. 

Consequently this document is geared to formulate proposals that might contribute to the prevention and solution of conflicts which might conceivably arise within the framework of the FTAA regarding trade and environmental standards; this might well be the case unless certain safeguards are adopted during the course of the negotiations that began in 1998.
The study is divided into seven chapters. The first contains an introduction, and the five subsequent chapters deal with various analyses on systems to prevent and solve the legal differences stemming from the enforcement of trade and environmental standards on a global level (the WTO system), and at the subregional level (NAFTA, MERCOSUR, Andean Community and SICA ). Chapter VII, the last one, has been reserved for arriving at conclusions and recommendations concerning the legal framework that might be established in the FTAA to that end.

This version of the document is a revised and updated version of the draft concluded in March 1999, and has been prepared for distribution at the 12th Meeting of the Forum of Ministers of the Environment of Latin America and the Caribbean, to be held in Bridgetown, Barbados, in March of 2000. The responsibility for opinions herein expressed lies with the authors of this document, and does not necessarily represent the opinion of the UNDP or its Advisory Board, nor does it represent the opinion of ALDA or its members.

Mexico City, Mexico, February 2000

Chapter I

Introduction

1. Background

The purpose of this document is to analyse the challenges that the eventual creation of one single continental free trade zone might pose for the environment in Latin America, from the standpoint of legal conflicts that might be generated due to the enforcement of trade measures for environmental purposes as a part of the framework of the Free Trade Area of the Americas.

The starting point for this analysis is the fact that trade expansion, particularly as refers to free trade, is being increasingly accompanied by trade measures for environmental purposes. This fact applies to both international environmental agreements and international trade agreements. The use of said measures is due to the fact that –in cases which certainly are the exception– international trade causes or contributes to environmental deterioration which can only be detained through trade restrictions.

Though these measures have only fairly recently appeared as part of international environmental agreements, they begin to play an important role in the aforesaid agreements, particularly those of a multilateral nature. The author of a book published in 1993 outlines an “anatomy” of what international environmental agreements are exactly, and includes (in a list of the most important clauses of said agreements) provisions for “trade and the environment”.(
)
Such is not the case for international agreements seeking to liberalize international trade, as from an early stage they incorporate trade measures for environmental purposes –though unfortunately these are restricted to certain imprecise limitations. This was the case of the GATT itself in 1947. A similar occurrence also took place with the Rome Treaty, which created the European Economic Community in 1957. This has also been the case of certain other subregional trade agreements currently in effect in Latin America. 

This lack of precision has generated a series of legal differences at the global level, conferring a margin of uncertainty on the relationship between trade and the environment –particularly as concerns the enforcement of trade measures for environmental purposes–, which should be eliminated. This is evidenced in the growing number of conflicts submitted to the consideration of the World Trade Organization. This type of uncertainty can only be eliminated when international trade agreements themselves adopt clear, sufficient and consistent rules that will deter trade measures for environmental purposes from becoming disguised restrictions to international trade, while at the same time these measures will no longer be vulnerable within a system of free trade.

The FTAA has been under formal negotiations since April 1998; it is one of the most ambitious –thereby complicated– trade agreements in all of history. The issues of international trade and the environment have been a part of the FTAA negotiations even before these formally began, as is evidenced in its preparatory work. Regardless of their longstanding presence in the negotiations, the position these issues occupy as part of the FTAA negotiations is frankly marginal.

This situation is due to the reluctance on behalf of the governments of Latin America to include environmental topics in any trade agreement, which can be explained by the fear that incorporating trade measures for environmental purposes might more readily lead to the adoption of disguised restrictions to international trade. By virtue of merely being present at the FTAA negotiating table, the topic of the environment becomes a sort of “silent guest”. Regardless, it would be a dire mistake to continue to ignore the issue at the negotiating table, as this would make the ambiguous situation that so damages free access to Latin American products as well as the protection of the environment in our countries continue to persist.

The differences that in future might generate a relationship between international trade and the environment within the FTAA quite clearly cannot be avoided by merely ignoring them; rather, they must be faced in timely fashion with clear, sufficient and consistent measures. This would prevent and resolve any differences concerning agreement with the rules that seek to bring about a harmonious relationship between free trade and the environment.

The so-feared –and rightly so– disguised restrictions to international trade based on environmental reasons won’t be left out of the FTAA merely because nothing is established concerning them. Quite the contrary, the absence of provisions covering the issue will make the current state of matters persist; thus, the differences generated will not be satisfactorily resolved within the FTAA.

This paper attempts, within given limitations, to clarify all the above and champion the fact that the environment, and in more general terms, sustainable development, should occupy a deserving position within the FTAA negotiations. In achieving this, the agreement that is produced from these negotiations should include those rules deemed appropriate so that within the FTAA the adoption of trade measures for environmental purposes (which in fact are disguised restrictions to international trade) might be averted; on the other hand, this would guarantee that those trade measures that do carry with them an environmental purpose not become vulnerable within the system of free trade that is established.

The Forum of Ministers of the Environment of Latin America and the Caribbean, to whom this document is addressed, can greatly contribute to the protection of the environment, while at the same time protect free trade in the region, through encouraging a broad and informed debate as should the Ministers Responsible for Trade in the region. This would require the participation of all other government sectors interested in the numerous and complex issues involved in the relationship between the environment and international trade, as well as the future projection of these in the FTAA negotiations. We would underscore that to date the topic of the environment and international trade is being dealt with at the FTAA as a matter concerning civil society. A committee on civil society participation has been established, under the terms described later on, to hear the opinions of civil society.

It is possible that this broad and informed debate might reveal the true problem: the open trade policy in our countries is not accompanied by an environmental policy that leads to sustainable development. This, in turn, would answer to the growing environmental demands of international markets and ensure the competitiveness of our products in those markets.

2. International trade

International trade has increased significantly since the end of World War II. To a great degree, this has contributed to a progressive abatement of protectionist policies and the gradual liberalisation of international trade. This is mostly due to the creation of customs unions and free trade zones.

On a global scale, this phenomenon was plainly visible since the time of the establishment in 1947 of the General Agreement on Tariffs and Trade (GATT), in addition to the progressive incorporation of almost all the countries of the world in this multilateral trade system, which concluded in 1994 with the culmination of the Uruguay Round and the creation of the WTO (World Trade Organization).

In fact, in the years following the establishment of the GATT we witnessed an unprecedented expansion of world trade, to date almost uninterrupted. The conclusion of the Uruguay Round and the creation of the WTO in 1994 laid the groundwork for even more important expansion. Nonetheless, since that time the multilateral trade system has undergone difficulties, given that the progress attained has not been consolidated. Nor has it been possible to advance in other matters, as was evidenced in the recent Ministerial Conference that took place in Seattle in December of 1999, where fruitless attempts were made to begin a new Round (the “Millennium Round”). However, this is not to say that international trade has regressed since 1994; in 1997, for example, the growth rate of international trade grew over 10%, though in 1998 growth was only 3.5%.

Events at the end of 1999 have posed serious questions as to the immediate future of this system of multilateral trade. The facts are that five years after the conclusion of the Uruguay Round and the birth of the WTO, at the Seattle Conference feelings of frustration ran high in light of the specific results of the Round, particularly on behalf of the governments of developing nations who had high hopes, based on the concessions they acceded to during the Uruguay Round. This was foreseeable even before the Conference.(
) The governments of Latin America were exceptionally critical, agreeing that trade liberalisation had not generated the expected results and that protectionism by developed nations was on the rise.(
)
The crux of the matter is that the Conference was suspended and its Chair requested the Director General of the WTO to “hold consultations with the delegations and examine innovative ways to resolve difficulties in those spheres where consensus has not yet been reached, prepare an improved process that might at once be efficient and authentically complete, and pave the road to achieve a satisfactory conclusion”. In sum, the General Board of the WTO resolved on December 17, 1999, to postpone a decision on how to proceed with the more pressing matters of the Ministerial Conference of Seattle until the beginning of the year 2000. 

The gravity of the crisis that the multilateral trade system is undergoing at present cannot be concealed. Regardless, it is injudicious to augur that there is no way out of this predicament, as some say. That conversations within the multilateral trade system have been suspended is not something new.(
) More important than any precedent, the fact is that world trade has reached a development –based on agreements adopted over half a century ago– that renders this process virtually irreversible. However, it will be necessary to make an effort (hitherto not attempted) to consolidate a truly equitable multilateral trade system, one that will contribute –to the degree possible– in resolving the most pressing world problems, among which stands the protection of the environment. To attain this, it is vital for trade to be at the service of development for those less favoured nations. In more general terms, international trade and globalisation itself are not an end in themselves, therefore the objectives of trade must encompass more than mere expansion. This would probably require a significant reorganisation of the WTO.

The lessons that the Seattle events have taught us cannot be neglected in future. One of these is the participation of new actors on city streets, who for lack of adequate channels joined the actors who institutionally are already a part of the system. Among these actors were a varied number of NGOs, including environmentalists, union representatives and consumers, who expressed their objections to the manner in which trade liberalisation and globalisation are being carried out. These new actors added a dramatic note to the trade negotiations underway. The incidents triggered a discussion on whether or not these expressions of disagreement are the product of legitimate demands, or whether they might be manipulated by enemies of free trade and/or the proponents of “environmental” protectionism, a controversy in which all participants appear to be right to a certain degree. The lessons learned are clear: the benefits of free trade and globalisation itself will have to be tested and proven, and rendered compatible to other legitimate demands of society. For this reason, all sectors of society must be listened to and their arguments seriously analysed. 

In any case, it helps to recall, as the Secretary General of the United Nations underscored in his message at UNCTAD X, February 12, 2000, that the failure of the Seattle meeting was not due to pressure on the streets, but rather “because governments– particularly those of the World’s leading economic powers– could not agree on their priorities.” In fact, the lack of agreement among the governments on strictly economic topics –agricultural issues, and in more general terms, the inequality of the current multilateral trade system– led to the failure of the meeting. It was not possible to launch the "Millennium Round”, or to borrow the Secretary General’s words once again, what should have been the “Development Round”.

Legislators were also present in Seattle, meeting in parallel fashion to the Conference in what was called “the First Assembly of Legislators and Parliamentarians”. As the General Director of the WTO stated: “The WTO is member driven, thus driven by Governments, Congresses and Parliaments. Every two years our Ministers meet to give us guidance. Our agreements must be agreed and ratified by members and Parliaments. (
)
3. International trade and the environment

In the same way as world trade has increased, so in recent decades has concern for the protection of the environment and sustainable development, as evidenced at the two world Conferences on this topic organised by the United Nations (Stockholm, 1972 and Rio de Janeiro, 1992). 

The relationship between trade and the environment has been the subject of analysis in diverse fora, particularly in recent years due to the impulse received from free trade. It has been generally accepted that free trade can bring about great benefits for the protection of the environment and sustainable development; at the same time, by raising the levels of environmental protection, positive effects may be generated for free trade, based on deductions that thus far are lacking in empirical proof. Nonetheless, it has also been admitted that the liberalisation of trade must stop when it generates adverse effects on the environment, while at the same time making clear that the measures adopted to this end in no way should become unnecessary obstacles to free trade. 

This kind of opinion prevails in many international forums, especially intergovernmental fora, within which a system has been gradually built of global, regional, subregional and bilateral trade relations that encourages free trade and at the same time advocates the environmental protection and, in broader terms, sustainable development. 

The vision just described is generally not shared by the people who are in charge of the environment, as they associate free trade with the progressive environmental deterioration that is evidenced in many places. This fact is particularly true of non-government organisations (NGOs) at a world-wide level. (
) The reasons proffered are also difficult to prove.

Regardless, it is still unclear how trade policies and environmental policies can be harmonised in order to adequately take advantage of the synergy between trade and the environment.(
) The complexity of the relationship between free trade and the environment has thus far thwarted the possibility of reaching solutions that would be fully satisfactory to all sectors involved in this matter.(
) The most recent manifestation of existing discordance on the matter was witnessed at the Ministerial Conference of Seattle, which will be discussed further ahead. 

4. World consensus reached on international trade
and the environment; the Rio Conference (1992)
and the Marrakesh Agreements (1994)

The difficulties just mentioned have spurred heated debates, but they have also generated some world-wide decisions that express the consensus reached thus far by the international community. Of these, the decisions adopted on the matter at the Rio Conference in 1992 stand out, both in the Declaration on the Environment and Development as in Agenda 21.(
)
In fact, the Rio Declaration establishes a joint set of rules on international trade and the environment. Agenda 21 points out in Chapter 2 that the environmental policies and trade policies must be mutually supportive; in Chapter 39 several references are made to the topic of international trade and the environment. (
)
These world-wide consensus were somehow reflected two years later in the WTO Agreement. As we know, the Uruguay Round on Multilateral Trade Negotiations came to its conclusion in April of 1994, and the WTO was founded in the city of Marrakesh. There the Agreement was signed to constitute the World Trade Organization (Agreement of the WTO), and the 1994 GATT –a legal instrument differing from the 1947 GATT– was adopted. Several other relevant Agreements were signed at the time, such as Agreements on Technical Obstacles to Trade, Application of Sanitary and Phytosanitary Measures, and Aspects of Trade-related Intellectual Property Rights; additionally, the Understanding on Standards and Procedures that Dispute Settlement abides by.

In fact, the Agreement on the WTO embraces in its preamble the concerns expressed at the Rio Summit in 1992, recognising that the relationships of its Parties in the realm of trade and economic activity must pursue its own objectives, but at the same time must encourage “the optimum use of the world’s resources in conformity to the objective of sustainable development”, in addition seek to “protect and preserve the environment and increase the means to do so in a manner compatible with its respective needs and interests according to the differing degrees of development”. Nonetheless, the specific content of the provisions that establish the multilateral trade system do not reflect those purposes with the needed precision.

5. International trade in Latin America; intraregional trade

In the years following the end of World War II, Latin American participation in the world market plummeted deeply; only in recent years has it begun the path to recovery. In fact, during the second half of the forties, the participation of Latin America in the world market stood at 11%, plunging swiftly in the following 20 years, dropping in 1970 to 5% participation in world trade. That was when the term “progressive marginalization” began to be applied to Latin America as far as concerned the world market. This apparently justified the continued slide during the eighties. 

The trend began to revert off and on during the latter part of the eighties. In the 1996-1997 period, joint exports from Latin America and the Caribbean maintained the growth trend, thanks to a sustained increase of regional product. We would underscore here that exports grew considerably more than the product (1996 the ration was 3.5% – 11.4%), which proves that external demand contributed positively and significantly to product expansion. However, this increase came at a time when the world market grew at a more moderate rhythm than in previous years (around 6% in 1996, followed by two years of accelerated growth at 9%); the United States market displayed vigour, despite the fact that its growth dropped to 6.5%.(
)
Nevertheless, the dynamics of Latin American exportation during this period was to a degree countered by the deterioration of exchange terms: between 1992 and 1996 exchange terms averaged 25% less than in the five year period between 1978-1982. This was a reflection of both the unfavourable evolution of the world markets concerning the regional exportation supply, and insufficient diversification of the regional exportation structure toward items with more stable and dynamic demand.(
)
In the 1998-1999 period, export dynamics were significantly modified in an adverse world context that in 1998 contributed to the fall of regional GDP from 5.4% to 2.3%, and accentuated deceleration of the growth rhythm during the first semester of 1999. The external sector underwent an abrupt deterioration in prices of basic products and a drop in external demand from a good number of countries, which caused –for the first time since 1986– regional income from exportation to suffer a contraction of almost 2%. Added to the above, there was a noticeable decrease in the inflow of capital as compared to the year earlier period.(
)
On the other hand, in 1999 the terms of exchange ratio worsened, which when taking into consideration the value of trade in the respective countries, brought about losses close to 1% of GDP, or more, in many countries, whereas few countries recorded earnings.(
)
Throughout this evolution in international trade in Latin America, intraregional trade has played an important role. The most important subregional agreements in effect, based on their scope (population, territory and product), are NAFTA, involving Mexico, MERCOSUR (Southern Common Market) or the “Tratado de Asuncion”, the Andean Subregional Integration System or “Acuerdo de Cartagena”, and SICA, the Central American Integration System. To these we can add a number of bilateral agreements, of which the ones agreed to by Chile and Mexico and with several other nations of the region stand out.(
)
On the same note, we would point out that intraregional trade grew even more rapidly in the first part of the decade of the nineties than extraregional trade did, particularly as regards exports: since 1990 the value of intraregional exports grew on average 18% annually whereas extraregional exports grew 9%. (
)
However, during the 1996-1997 biennium these markets did not display the same dynamism as in previous years, with the exception of MERCOSUR. Moreover, intraregional market expansion in Central America in 1996 was only 10%, as compared to 21% the year earlier. This same loss of drive applied to exportations within the Andean Community. Conversely, exchanges within MERCOSUR grew 18% (three times that of trade with the rest of the world), and intra-zonal exchange represented over 23% of the total trade of its members.(
)
This decline worsened in the 1998-1999 biennium. In 1998, intraregional trade suffered its first contraction in value in twelve years; in the first three quarters of 1999 another fourth part crumbled. Trade between the members of MERCOSUR fell in the same proportion; in the case of the Andean Community, the fall was of 35%. Notwithstanding this, the situation was different in the Central American Common Market. It was also different for manufactured products exported by Mexico and some Central American and Caribbean countries; this applied particularly to goods destined for the USA, whose sales were benefited by various factors.(
)
6. International trade and the environment in Latin America;
the challenges of necessary compatibility

As is the case in the rest of the world, the relationship between international trade and the environment in Latin America has been the object of controversy in which there are often conflicting positions, even to the degree of raising doubts as to the benefits that free trade generates for our countries based on the differences observed in per capita growth from exports and growth from per capita income (between 1991 and 1995, 7.2% and 1.1%).

The fact is that advocates of free trade, which is the option chosen by the governments of the region, maintain that free trade can result in great benefits in environmental protection and sustainable development. They also maintain that free trade raises the levels of environmental protection, which in turn can generate positive effects on free trade; others –generally those involved in environmental protection– link free trade to the progressive environmental deterioration that is observed in many countries of the region. 

This conflict commonly arises based on deductions that are thus far lacking in empirical evidence. Nevertheless, in an interesting study recently published on Latin America and the Caribbean, a first approximation is reached on this topic; it concludes that, based on an analysis of nine countries of the region, trade liberalisation during the 1980-1995 period (this is the period that restructured exportation in all countries) generated as a result a new exportation structure in the nineties that was environmentally more vulnerable than that of the eighties. 

Moreover, during this period the export volume derived from sectors with recognised environmental impact, such as primary products and products of dirty industries, was three to four times greater in most of the countries studied; there was one exception in which intensive specialisation was done on natural resources. In the case of the largest economy of the region there was a marked and patent growth in the trend to specialise in dirty industries. In any case, as the study indicates, the relationship between trade opening and the environment is complex: environmental problems, which appear to have worsened in all the countries of the region, are not linked only to trade opening policies but also to multiple domestic factors, among which are the institutional system and effectively applied environmental policy.(
)
A task still pending is that of rigorously determining the positive or negative impact of trade opening. There are some authors, however, that point out –though with some reservations– the positive aspects.(
)
Although the problem that the region faces in adopting the option of free trade is to make free trade demands compatible to the requirements for protecting the environment and in broader terms, sustainable development (though there are those that believe this problem doesn’t exist, that some sort of “invisible hand” is going to take charge of this need for compatibility). Some of the measures to be adopted to this end are trade measures for environmental purposes, the topic we are dealing with in this paper.

From a regional perspective, the challenge of making international trade demands (especially free trade) compatible with the protection of the environment and sustainable development has been examined many times. The Permanent Secretariat of SELA (Latin American Economic System), has, for example, analysed the effects of trade and growth on the environment, the use of trade policies to attain environmental objectives and the harmonisation of policies. This is all in a document that deals with important aspects of this problem.(
)
ALADI (Latin American Association for Integration) has done the same thing, and concluded that they must focus their tasks primarily on establishing adequate mechanisms based on scientific and technical criteria to reflect the needs of the region in light of the initiatives of an environmental nature promoted by developed countries. Additionally, Latin American systems must include international recognition of brands and trademarks, as well as certification and evaluation of the application of ISO standards by national bodies.(
)
Lastly, the studies of the Economic Commission for Latin America and the Caribbean (ECLAC) on the increasing number of commitments for integration that countries of the region have taken on in recent years, and the policies to improve insertion of Latin American economies in world trade offer an important framework to evaluate the relationship between international trade and the environment. Some of these works are cited throughout this paper. 

One of the greatest challenges posed by the Latin American choice of free trade is to reach the levels of competitiveness that include environmental demands on the markets, and these are greater by the day. As has been said, it is the developed countries that dominate world trade and export most of the goods and services who define the productive, technological and environmental pattern that prevails throughout the rest of the world.(
)
The environmental asymmetries among the countries involved in a multilateral trade system must be considered, and developing countries must adjust their productive systems to the environmental demands of the main exportation markets. This implies that the policy of openness must be accompanied by an environmental policy (rarely done), the definition and implementation of which is convenient not only from the environmental standpoint, but also from the trade standpoint.

7. International trade and the environment in trade agreements; the position of Latin America

Though there is an awareness of the need to regulate the relationship between international trade and the environment, specifically insofar as concerns trade measures for environmental purposes, in Latin America a strong mistrust prevails concerning this type of regulation in trade agreements, based on the fear that these might restrict access to the largest markets of the world because of a so-called non-tariff barrier or technical obstacles to trade.

This mistrust is fully justified by the protectionist practices of developed countries. This, added to the difficulties that the participation of Latin America in international trade and free access –or at least less restricted access– to certain important markets poses, explains the rejection of trade measures for environmental purposes in trade agreements. 

In fact, the public policy of the countries of the region (in recent years clearly oriented toward stimulating product growth based on sustained external demand, and therefore geared to developing all necessary measures for the consecution of this objective) has encouraged free trade agreements whenever possible. This is the case of the FTAA, the most ambitious project for a trade agreement, one that involves our countries and that is expected will contribute to radically improving access of Latin American products to the United States market, proven to be the most dynamic market for Latin American products.

That fact, accompanied by the fact that the United States has dispensed some measures which have been impugned in international fora as protectionist practices, explains the marked reticence of those responsible for international trade in our countries to introduce environmentally-oriented trade practices in the FTAA negotiations. 

The reluctance of Latin American governments to introduce trade measures for environmental purposes in the FTAA negotiations has been manifested many times. The patently marginal space afforded to the issue of the environment in the FTAA negotiations is evidence of this reticence. To expand on this, those responsible for international trade in our countries have, on multiple occasions and in diverse fora, been very explicit on this matter. The Seattle Conference –where once again the topic of international trade and the environment was broached– is just one of these occasions. It was clearly established there, though with various nuances and some exceptions, that the governments of the region reject this type of measures as part of the existing multilateral trade system, and that they should be considered in the international agreements that deal with this aspect.(
)
The issue at hand is a reactive position in the face of the protectionism of developed countries that have sometimes used purportedly environmental motives to impose unilateral measures that have restricted access to Latin American products in their markets, with grave economic consequences for our countries. This is the case of the unilateral embargo imposed by the United States of America on tuna in 1991, based on the pretext that its capture generated a significant death toll among dolphins. In the case of Mexico, an estimated 300 million dollars in income went unearned in a six year period in consequence to the application of this trade sanction.(
) 

Many, many examples can be provided. These examples have led to a well-founded mistrust of trade measures for environmental purposes, and have indirectly caused an ambiguous situation to linger. On a global level this has been going on since 1947, and is harmful both to free market access as to the protection of the environment itself. 

Nevertheless, within the FTAA framework this situation cannot go on indefinitely, and neither is it convenient. The background of the FTAA negotiations, which are under constant development, proves that the relationship between international trade and the environment cannot so readily defer to the existing environmental fora, as is the idea. Nor can it readily defer to the rules and discipline of the WTO, as these are the source of the existing ambiguity; this is explained in Chapter II of this paper. 

8. International trade and the environment at
the FTAA; the First Summit of the Americas (1992)

Until now, a general suggestion has been made on the relationship between international trade and the environment throughout the world, especially in Latin America, that offers a vision on the context in which the issue should be dealt with, but will now do so from the FTAA perspective. The manner in which international trade and the environment have been dealt with within the FTAA must be examined; the process that gave rise to the formal negotiations that have been underway for nearly two years must be scrutinised.

In December of 1994, the governments of 34 countries met at the first Summit of the Americas (Miami) and manifested their willingness to immediately begin establishing a Free Trade Area of the Americas (FTAA), “in which all barriers to trade and investment would be progressively eliminated”. In like manner, recognition was made of the progress attained by each one of the nations of the Americas in effecting unilateral actions, and in undertaking subregional trade agreements in the hemisphere. Accordingly, the nations expressed their willingness to broaden and deepen hemispheric economic integration based on existing subregional and bilateral agreements, working to make them more similar.

The topic of the environmental protection was also brought up at that time. In fact, in Miami it was established that “free trade and increased economic integration are key factors for raising standards of living, improving the working conditions of people in the Americas and better protecting the environment”. On the other hand, it was said that “social progress and economic prosperity can be sustained only if our people live in a healthy environment and our ecosystems and natural resources are managed carefully and responsibly”.

The Miami Summit made explicit reference to “advance and implement the commitments made at the 1992 United Nations Conference on Environment and Development, held in Rio de Janeiro”, expressing the will to advance in the compliance of these commitments through creating co-operative partnerships. Moreover, the Miami summit established that it would continue to pursue technological, financial and other forms of cooperation to benefit future generations.

That same Summit underscored that “we will advance our social well-being and economic prosperity in ways that are fully cognizant of our impact on the environment.”

Following the First Summit of the Americas, preparatory work began on the FTAA negotiations, essentially developed at four Ministerial Trade Meetings held between 1995 and 1998: Denver, June 1995; Cartagena de Indias, March 1996; Belo Horizonte, May 1997; and San José, March 1998. Once the FTAA negotiations were underway, a fifth Ministerial Meeting was held in Toronto, November 1999.

9. Summit on Sustainable Development (1996)

In December of 1996, Heads of State and Governments of the countries that convened in Santa Cruz de la Sierra, Bolivia, reaffirmed the commitments adopted and the Declaration of Principles and Plan of Action for the First Summit of the Americas. In addition they pronounced their determination to advance toward sustainable development and implement the decisions and commitments contemplated in the Rio Declaration and Agenda 21, adopted at the Conference of the United Nations on the Environment and Development, Rio de Janeiro, 1992. 

To this end, they adopted the Santa Cruz de la Sierra Declaration and a Plan of Action for Sustainable Development of the Americas, wherein it is stated that we must “strengthen the relationship of reciprocal support between trade and the environment, acting in favor of environmental conservation, while at the same time safeguarding an open, equitable and non-discriminatory multilateral trade system.” On the same occasion, a set of commitments was adopted.

The results of the Santa Cruz de la Sierra Summit were later recognised by the Declaration of the Second Summit of the Americas, when Heads of State and Governments convened underscored that “the commitments taken on at the Miami Summit and at the Summit on Sustainable Development held in Santa Cruz de la Sierra constitute a solid basis to deepen our actions”. 

10. The San Jose Ministerial Meeting (1998)

In March of 1998, the Ministers Responsible for Trade –representing the 34 countries that participated in the First Summit of the Americas– issued a Joint Declaration through which they expressed their decision to recommend to their Heads of State and Governments that the FTAA negotiation begin during the Second Summit of the Americas, to be held in Santiago (Chile) in April of 1998.

The Joint Declaration that resulted from the Fourth Ministerial Meeting for Trade established the structure and organisation of the negotiations, as well as the principles and general objectives for the FTAA negotiations (Annex 1) and the objectives by topic. (Annex 2).

It states that the FTAA objectives are to “promote prosperity… free trade and increased economic integration are key factors for raising standards of living, improving the working conditions of people in the Americas and better protecting the environment” and “construct the "Free Trade Area of the Americas" (FTAA), in which barriers to trade and investment will be progressively eliminated. We further resolve to conclude the negotiation of the "Free Trade Area of the Americas" no later than 2005, and agree that concrete progress toward the attainment of this objective will be made by the end of this century.”

We must keep in mind that this same document establishes that the FTAA “will be consistent with the rules and disciplines of the WTO”, the multilateral world-wide trade system that Latin America is also a part of. (
) This certainly does not mean, however, that the rules and disciplines of the WTO cannot be perfected by the FTAA. Quite the contrary; the Joint Declaration clearly establishes that “the FTAA should improve upon WTO rules and disciplines wherever possible and appropriate, taking into account the full implications of the rights and obligations of countries as members of the WTO”.

11. The Second Summit of the Americas

In April of 1998, Heads of State and Government meeting in Santiago de Chile at the Second Summit of the Americas, instructed the Ministers Responsible for Trade to “begin negotiations for the FTAA, in accordance with the March 1998 Ministerial Declaration of San José”. In so doing, they added that “the FTAA agreement will be balanced, comprehensive, WTO-consistent and constitute a single undertaking”. This is expressed in the Santiago Declaration, signed by Heads of State and Government present at that Summit.

On that same occasion, they reiterated what was said at the First Summit concerning the importance of integration and free trade to attain better protection of the environment. In fact, the Santiago Declaration once more expressed the conviction that “economic integration, investment, and free trade are key factors for raising standards of living, improving the working conditions of the people of the Americas and better protecting the environment”, adding the following: “These issues will be taken into account as we proceed with the economic integration process in the Americas”. 

These same ideas were developed in the Plan of Action approved at the same Second Summit of the Americas, who devoted the Third Part to the topic of economic integration and free trade. This Plan of Action specified that the ensuing FTAA negotiations would be consistent with the principles, objectives, structure, modalities and other decisions established in the San Jose Ministerial Declaration. They also stated that negotiations take place in such a manner that they might generate full support and public understanding toward the FTAA, taking into consideration opinions on trade related issues expressed by diverse sectors of civil society of the countries of the Americas –among which are environmental groups– and that these opinions will be submitted to the Committee of Government Representatives created at the San Jose meeting. 

Special attention was bestowed in this Plan of Action on the subject of climate change, through affirmations that encouraged the Contracting Parties to work towards attaining the objectives and goals of the Framework Convention of the United Nations on Climate Change, recognising the key role of technology in the management of environmental aspects related to energy. They encouraged the exchange of technology, information, experiences and opinions on the Mechanism for Clean Development.

From that time forward, negotiations formally commenced, under the direction of the Trade Negotiations Committee (TNC), through the nine Negotiating Groups established for this purpose: Market Access; Investment; Services; Government Procurement; Dispute Settlement; Agriculture; Intellectual Property Rights; Subsidies, Antidumping and Countervailing Duties; and Competition Policy. There are also other FTAA groups and committees, aside from the Negotiating Groups, among which is the Committee of Government Representatives on Civil Society Participation. In addition, there is the support of a Tripartite Committee constituted by the Inter-American Development Bank, the Organization of American States and the Economic Commission for Latin America and the Caribbean.

12. The Toronto Ministerial Meeting (1999)

In November of 1999, the Ministers Responsible for Trade met in Toronto, Canada. An overall look at the FTAA negotiations, begun eighteen months earlier, was carried out and the Ministers welcomed the considerable progress achieved and reaffirmed the principles and objectives that have guided the work since the Miami Summit. 

In the Declaration issuing from this Meeting the Ministers reiterated “that the negotiations of the FTAA shall take into account the broad social and economic agenda contained in the Santiago and Miami Declarations of Principles and Plans of Action with a view to contributing to raising living standards, to improving the working conditions of all people in the Americas, and to better protecting the environment”. As was pointed out earlier in this paper, the governments of the Hemisphere declared their interest in protecting the environment at both Summits. 

Nevertheless, in the interval between the Second Summit and the Fifth Meeting, the topic of the environment apparently was only dealt with by the Committee of Government Representatives on the Participation of Civil Society; this can be deduced from the report that said Committee submitted at the Fifth Meeting, which summarises the opinions that were submitted to the Committee in answer to a public invitation that was made to civil society. It must be said that this was considered a good starting point, despite the Committee’s concern that the opinions submitted were not sufficiently representative of civil society in the entire Hemisphere. Despite the obvious fact that most of the opinions submitted were in reference to trade, the report devoted two paragraphs to the environment and sustainable development, under the heading of “other issues”. 

Moreover, the report states that some contributions “advocated the inclusion of environmental issues within the FTAA framework”. Particular reference was made to the environmental impact that the FTAA might bring about, and a request was put forth that environmental standards not be lessened with the intent of attracting investment or gaining comparative advantage. In addition, recommendations were made for procedures. Other contributions stressed concern that “the inclusion of environmental issues at the FTAA might delay progress in other trade aspects, particularly if trade sanctions were to be used to enforce the environmental standards”. Some of the contributions suggested that environmental matters “should be handled in a manner completely independent of trade discussions”. Yet others underscored that “the greater prosperity derived from trade liberalisation would generate the necessary resources to protect the environment”. As concerns sustainable development, some contributors favoured it being “one of the essential FTAA principles”.

The Ministers that met in Toronto requested the Committee to obtain the permanent collaboration of civil society in matters related to trade that are relevant to the FTAA process, and submit a report describing the array of perspectives received for consideration at the next Meeting, to be held in Argentina, 2001.

In regards to the relationship between the FTAA and the WTO, the Ministers reaffirmed their commitment “to the global, rules-based, trading system under the WTO”, a commitment which, as was already said, states that the FTAA “will be consistent with the rules and disciplines of the WTO”. They underscored that “the FTAA should improve upon WTO rules and disciplines wherever possible and appropriate, taking into account the full implications of the rights and obligations of countries as members of the WTO…”. 

The Ministers also reaffirmed their “support for the launch of new, multilateral negotiations at the Third Ministerial Conference of the WTO in Seattle in December”. Less than a month before that Conference –doomed to failure–, the Ministers nonetheless stressed “the distinct aim of the FTAA negotiations” and thereby reiterated “our intention to pursue the FTAA negotiations with intensity” in accordance to the established chronograph, regardless of the outcome of the Seattle Conference. 

13. FTAA and subregional free trade agreements; international trade and the environment in subregional agreements

One of the elements present in FTAA negotiations is that of subregional agreements on free trade, which despite the setbacks of recent years, play an important role in international trade among the countries of Latin America.

Long before the First Summit of the Americas, Latin American countries were already making efforts to liberalise international trade. Evidence of this are the numerous international subregional and bilateral agreements that involve Latin American countries; some of these are still in effect, and some date back to the fifties.

During the process of establishing the FTAA the above stated was considered, and according to the general principles guiding the FTAA negotiations, it was decided that the FTAA can “co-exist with bilateral and sub-regional agreements, to the extent that the rights and obligations under these agreements are not covered by or go beyond the rights and obligations of the FTAA”. The San Jose Ministerial Meeting established it thus. 

Aside from the economic importance of these subregional agreements, it is meaningful to note that some of these agreements and standards deriving from them evince concern for the reconciliation between free trade and the environment, and display a gradual harmonisation of environmental standards. NAFTA is unique in that it is accompanied by an Agreement for Environmental Cooperation in North America.

Because of the above fact, this paper analyses the challenges that establishing a free trade area in the American continent would pose for the environment, and covers the manner in which these subregional agreements have regulated the relationship between trade and the environment, examined in Chapters III and IV of this paper. 

More importantly, this same fact is a determinant in the FTAA negotiations to take into account the progress reached in subregional agreements and harmonise the commonalities found with the FTAA. 

14. Conclusions on the challenges that free trade poses to the environment in Latin America and the Caribbean

As the Executive Secretary of ECLAC has highlighted, the Free Trade Area of the Americas is one of the most ambitious, thereby complex, negotiation processes in history. Despite the adverse climate of 1998 and 1999, the countries have maintained their commitment to the integration and free trade project that has laid the groundwork for the trade boom that the region experienced during the nineties. Borrowing from the words of the Executive Secretary of ECLAC, the great challenge of hemispheric integration is that the construction of the Area might become a stimulus to bring about equitable productive transformation. Consequently, free trade and greater economic integration will become key factors, as the Heads of State and Governments put it, “for raising standards of living, improving the working conditions of people in the Americas and better protecting the environment”.(
)
The FTAA proposes for Latin America a set of challenges linked to the environment. One of these –historically and economically the first, though not the only one– is to avoid the possibility that the benefits of free trade for the countries of the region become adversely affected by unilateral trade measures based on purportedly environmental purposes. This type of problem, as we have already said, will not be resolved if they continue to be ignored by the FTAA. Rather, they must be faced with appropriate measures to prevent the generation of differences that might arise; and, if so needed, with adequate procedures to solve them. 

It should be stress that even though one of the fundamental aspects of the FTAA negotiation is that it be in keeping with the rules and disciplines of the WTO, this does not mean that these rules and disciplines cannot be perfected by the FTAA. 

In fact, the groundwork of the FTAA establishes that it should incorporate improvements to the WTO rules and disciplines wherever deemed appropriate and possible; the full implications of the rights and obligations of the countries as WTO members are to be taken into consideration. As an example of this we have the rules and disciplines that refer to the relationship between trade standards and environmental standards; they are frankly insufficient and cause for concern within the WTO itself.

To the above we must add that FTAA provisions must be consistent with existing subregional agreements; these provisions show improvements when compared to the WTO rules and disciplines, as is referred to from Chapter III of this paper forward. 

Along these same lines, let us recall that the Ministerial Declaration of San Jose itself states that one of the FTAA objectives is to “strive to make our trade liberalisation and environmental policies mutually supportive, taking into account work undertaken by the WTO and other international organisations”.

Hence, the primary conclusion of this study is that FTAA negotiations must be considered an opportunity to establish clear, sufficient and consistent standards that can resolve doubts and fill in the gaps observed on the global scale concerning the implications involved in trade and environmental standards. This will avert legal differences that might otherwise frustrate the purposes of establishing a Free Trade Area for the Americas.

All of the aforementioned does not mean to say that the FTAA should become an environmental agreement: trade measures for environmental purposes are exceptional measures to be applied only when strictly necessary. Nor is it possible for equal treatment to be given to all countries that concur with the establishment of the FTAA: environmental asymmetries among these countries require special and different treatment. The harmonisation of environmental policies should not be a starting point, but rather a goal to be reached. What is important is to establish a system that will not allow trade measures for environmental purposes to become disguised restrictions to international trade, while at the same time not permitting said measures to become vulnerable within the FTAA. 

For these reasons it is recommendable that the FTAA negotiations include the sovereign rights of States to establish their own levels of protection, and forbid enforcement of environmental legislation outside the limits of jurisdiction. On the other hand, we must ensure that there is no discrimination of methods for processes and production that are unrelated to products insofar as existing asymmetries are not overcome and harmony in environmental policy can be reached. Moreover, careful attention must be given so that environmental prescriptions applicable to products not become trade obstacles, particularly as concerns developing or less advanced nations.

Also recommendable would be to recognise the progress made at the subregional level and validate existing measures in multilateral environmental agreements among the countries who are Party to said agreements and to the FTAA, as well as clarifying the situation of these measures as concerns third countries who nonetheless will be Party to the FTAA.

In sum, these and other issues are the theme of this paper, whose purpose is , as has been said, to analyse the challenges posed to the environment in Latin America by the eventual creation of one single free trade area that encompasses the American continent, from the standpoint of the legal conflicts that might arise from the enforcement of trade measures for environmental purposes within the framework of the Free Trade Area of the Americas. 



Chapter II

The global legal framework: the system
of the World Trade Organization (WTO)

1. Introduction

In order to visualize the legal conflicts that might arise between trade and environmental standards within the FTAA, it is necessary to previously analyse the global legal framework in regard to free trade and the environment, which is the WTO, as well as the possibilities offered by this legal framework, or the changes eventually introduced to it, for dealing with the differences generated within the FTAA. That is the purpose of this chapter.

In effect, given that, as previously mentioned, the Free Trade Area of the Americas shall be subject to the rules and regulations of the WTO, the legal conflicts which may arise between the trade standards and the environmental standards within the FTAA would be ruled, in principle by provisions similar to those contained in the WTO system.

As stated in the Introduction, this does not mean that the rules and disciplines of the WTO may not be perfected by the FTAA, based on the Ministerial Declaration of San José where it states that “The FTAA should improve upon WTO rules and disciplines wherever possible and appropriate, taking into account the full implications of the rights and obligations of countries as Members of the WTO…” 

The truth is that the GATT provisions relative to the environment are scarce. For their part, the trade-environment sort of legal conflicts which have arisen and been submitted to the rules of the WTO system are still scarce. What is truly alarming is the potential for legal conflict regarding trade measures for environmental purposes.

What must be specified first of all is that, although the subject of international trade and the environment was not on the negotiations agenda of the Uruguay Round, the fact is that several of the agreements which brought the Uruguay Round to a conclusion, took several environmental concerns into consideration and centre some precepts on these issues. This chapter examines those which are most relevant in this regard: the Marrakesh Decision which led to the establishment of the World Trade Organization (Agreement Establishing the WTO), the Agreement on Technical Barriers to Trade (TBT Agreement), the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement) and the Agreement on Trade-Related Aspects of Intellectual Property Rights (Agreement on TRIPS).

An important expression of the concerns underlying the creation of the WTO, was the creation of a Committee on Trade and Environment (CTE) within this system. It is important to note that the creation of the CTE was preceded by the establishment of a GATT Group on Environmental Measures and International Trade (1992-1993) and a Sub-committee on Trade and Environment of the Preparatory Committee of the WTO (1994). Thus, the creation of the CTE, was in response, not only to the precepts dedicated to environmental issues in 1994, but also to the concerns raised in institutional expressions prior to the creation of the WTO.

2. The WTO Committee on Trade and Environment.

The CTE was established in January of 1995, by the General Council of the WTO, in accordance with the Ministerial Decision of Marrakesh, April 15, 1994. Its mandate includes 10 items listed as follows to express how the WTO system visualizes trade and environment issues.

a)
The relationship between the provisions of the multilateral trade system and the trade measures adopted in the enforcement of multilateral environmental agreements;

b)
The relationship between trade-related environmental policies and environmental measures having significant trade effects, and the provisions of the multilateral trade system;

c)
The relationship between the provisions of the multilateral trade system and the charges and taxes applied for environmental purposes;

d)
The relationship between the provisions of the multilateral trade system and the prescriptions applied to the products for environmental purposes, including technical standards and regulations and prescriptions pertaining to packaging, labelling and recycling;

e)
The provisions of the multilateral trade system with regard to the transparency of trade measures used for environmental purposes and the environmental measures and prescriptions which have significant trade effects;

f)
The relationship between the dispute settlement mechanisms of the multilateral trade system and those established in the multilateral agreements on the environment;

g)
The effect of environmental measures on market access, especially in regard to developing countries, particularly the least developed, and the environmental benefits resulting from the elimination of trade restrictions and distortions;

h)
The matter of the export of goods whose sale is prohibited in the country of origin;

i)
The provisions pertaining to the Agreement on TRIPS;

j)
The work program contained in the decision on trade in services and the environment; and

k)
The contribution to competent organizations in regard to the appropriate provisions to be adopted pertaining to the relationship between inter-governmental organizations and non-governmental organizations referenced in Article V of the Agreement Establishing the WTO.

An official WTO document points out that the work of the Committee is linked to several important parameters: first, the competency of the WTO in terms of coordinating policies in this field is limited to the aspect of trade-related environmental policies which may have significant trade effects on its Members; second, greater national coordination and multilateral cooperation are needed to face environmental concerns; and, third, safe market access opportunities are essential in order to help developing countries progress toward sustainable development.(
)
The terms of reference of the Committee, based on the decision by which it was created, is dual: on one hand it must “establish the relationship existing between trade measures and environmental measures in order to promote sustainable development”; and on the other hand, it must “make timely recommendations regarding the need to amend the provisions of the multilateral trade system, compatible with the open, equal and non-discriminatory nature of the system”.

Based on these terms of reference, in the course of over 4 years of existence, the CTE has examined the broad range of conflicts generated by trade and environmental standards. To date, this examination has made it possible to present the different points of view of the countries on the subject of the environment and international trade. However, the recommendations derived from this examination are scarce.

An important element of reference of the work of this Committee is the report presented by the Committee to the I Ministerial Conference of the WTO (Singapore, December, 1996). This document refers to the above-mentioned report in all the instances in which reference is made to the concerns expressed in the Committee. There are also Committee reports addressed to the II Ministerial Conference of the WTO (Seattle, 1999). Further mention is made of the work of the Committee in the field of international trade and the environment in general, of the WTO, after the following analysis on the legal framework of this subject and its enforcement in the WTO.

3. Free trade and the environment from the GATT 1947 perspective. Basic principles and general exceptions

It has been said, and rightfully so, that the GATT is based on three basic principles: most-favoured-nation-treatment, the obligation of national treatment and the prohibition of quantitative measures, established in Articles I, III and XI, respectively of the GATT.(
)
The most-favoured-nation-treatment consists of the duty of the Member States of the GATT to extend, immediately and unconditionally, every privilege and advantage to like products imported from any of the GATT member countries or destined for these countries.

The first paragraph of Article 1 of the GATT establishes the general treatment of the most-favoured-nation, expressing this ideas as follows: “With respect to customs duties and charges of any kind imposed on or in connection with imports or exports or imposed on the international transfer of payments for imports or exports, and with respect to the method of levying such duties and charges, and with respect to all rules and formalities in connection with importation and exportation, and with respect to all matters referred to in paragraphs 2 and 4 of Article III, any advantage, favour, privilege or immunity granted by any contracting Party to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other contracting Parties”.

The obligation of national treatment consists in the duty not to discriminate between foreign and national like products, which implies that the GATT Members shall accord to foreign products treatment which is no less favourable than that accorded to like national products.

Paragraph four of Article III, which regulates natural treatment on internal taxation and regulation, establishes this principle as follows: “The products of the territory of any contracting Party imported into the territory of any other contracting Party shall be accorded treatment no less favourable than that accorded to like products of national origin in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use. The provisions of this paragraph shall not prevent the application of differential internal transportation charges which are based exclusively on the economic operation of the means of transportation and not on the nationality of the product.”

The prohibition of quantitative measures prevents the GATT Members from imposing on other Members, restrictions such as quotas, embargoes, etc. This prohibition is expressed in the first paragraph of Article XI, which regulates the general elimination of quantitative restrictions, as follows. “No prohibitions or restrictions other than duties, taxes or other charges, whether made effective through quotas, import or export licenses or other measures, shall be instituted or maintained by any contracting Party on the importation or sale for export of any product destined for the territory of any other contracting Party”.

The GATT also includes the so-called “general exceptions”, which apply to all the rules established by the GATT itself, including the above-mentioned basic principles. These exceptions included some pertaining to the environment, they are listed in (b) and (g) of Article XX of the 1947 GATT and were not amended in 1994.(
)
Article XX establishes: “Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction to international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures: b) necessary to protect human, animal or plant life or health;…g)relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption…”

The precept is conceived as a series of exceptions to the principle of the GATT and, particularly, the idea of non-discrimination on which these principles are inspired. Thus, these general exceptions are applied on the condition that the respective measures: (i) do not constitute a means of arbitrary or unjustifiable discrimination between the countries where the same conditions prevail, or (ii) a disguised restriction on international trade. The measures referred to in (b) of Article XX must also be “necessary” in order to achieve the aims expressed therein.

4. The relationship between free trade and the
environment from the GATT 1994 perspective

When the WTO organization was created, the General Agreement on Tariffs and Trade of 1947 was replaced by the General Agreement on Tariffs and Trade of 1994, which is contained in Annex I of the WTO Agreement and which, as expressed in Article II of the latter, “is legally distinct” from the GATT of 1947. The GATT of 1994 comprises the GATT of 1947, which means that all its provisions were incorporated to the new GATT. These provisions must now be interpreted in a new context, taking into account that it is an instrument which is “legally distinct” from the GATT of 1947.

In regard to international trade and the environment, that new context is provided by the Marrakesh Decision by means of which the World Trade Organization was established (“Agreement Establishing the WTO”), which was signed April 15, 1994 and which recognizes in its preamble that the relations of its Parties in trade and economic activities should not only strive to accomplish the goals of that sort, but also allow at the same time “the optimal use of the resources of the world in accordance with the objective of sustainable development”, as well as strive to “protect and preserve the environment and increase the means to do so, in a manner consistent with their respective needs and interests, depending on the different levels of economic development”. 

This important expression of the will of the Parties to the WTO provides an argument which should be taken into consideration when improvements are proposed in the FTAA to the rules and disciplines of the WTO.

The GATT of 1994 also includes the provisions of the legal instruments indicated therein (instruments adopted in the framework of the GATT of 1947 prior to the entry into force of the WTO Agreement), the Understandings reached regarding several provisions of the GATT of 1994 and the Marrakesh Protocol to the 1994 GATT.

In conjunction with the GATT of 1994, and as a consequence of the conclusion of the Uruguay Round, several multilateral agreements were signed, which are also relevant from the point of view of the relationship between the environment and international trade, such as the Agreement on Technical Barriers to Trade, the Agreement on the Application Sanitary and Phytosanitary Measures and the Agreement on Trade Related Aspects of Intellectual Property Rights, as well as the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU) of 1994. All of which are summarized as follows.

5. The Agreement on Technical
Barriers to Trade (TBT) of 1994

The TBT seeks to prevent the so-called “technical barriers to trade” which might be created by means of technical regulations and standards, including packaging, marking and labelling requirements, and procedures for assessment of conformity with technical regulations and standards.

The TBT recognizes that “no country should be prevented from taking measures necessary to ensure the quality of its exports, or for the protection of human, animal or plant life or health, of the environment, or for the prevention of deceptive practices, at the levels it considers appropriate, subject to the requirement that they are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail or a disguised restriction on international trade, and are otherwise in accordance with the provisions of this Agreement”.

In keeping with the above, paragraphs one and two of Article 2 of the TBT provides that in the preparation, adoption and application of the technical regulations by their central government bodies the Members ensure that the products imported from the territory of any of the Members be accorded national treatment and that no technical regulations be prepared, adopted or applied whose purpose or effect is to create unnecessary barriers to international trade, thus trade shall not be more trade-restrictive than necessary to fulfill a legitimate objective, taking into consideration the risks non-fulfillment would create. These legitimate objectives are, among others: national security requirements; the prevention of deceptive practices; protection of human health or safety, animal or plant life or health, or the environment.

The developing country Members are accorded special and differentiated treatment in the TBT, requiring the Members to pay special attention to the provisions of the Agreement which affect the rights and obligations of developing country Members and take into consideration the special needs of these countries in terms of development, finances and trade when enforcing the Agreement (Article 12).

This provision is especially relevant because it recognizes the asymmetry existing among the Member states, which prevents similar treatment for all of them. This asymmetry is reproduced within the FTAA, where there are developing countries, which even have differences among them, with the most developed countries in the world.

6. The Agreement on the Application of Sanitary
and Phytosanitary Measures (SPS) of 1994

The SPS is applicable to all the sanitary and phytosanitary measures directly or indirectly affecting international trade. These measures must be created and applied in compliance with the provisions of this Agreement.

The SPS reaffirms that “no Member should be prevented from adopting or enforcing measures necessary to protect human, animal or plant life or health, subject to the requirement that these measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between Members where the same conditions prevail or a disguised restriction on international trade”. 

Consequently, Article 2 establishes that Members have the right to take sanitary and phytosanitary measures necessary for the protection of human, animal or plant life or health, provided that such measures are not inconsistent with the provisions of this Agreement. 

Yet the same Article also establishes obligations. In effect, Members shall ensure that any sanitary or phytosanitary measure is applied only to the extent necessary to protect human, animal or plant life or health, is based on scientific principles and is not maintained without sufficient scientific evidence, except as provided for in paragraph 7 of Article 5. It is important to mention that this provision includes, with certain conditions, the precautionary principle: “In cases where relevant scientific evidence is insufficient, a Member may provisionally adopt sanitary or phytosanitary measures on the basis of available pertinent information, including that from the relevant international organizations as well as from sanitary or phytosanitary measures applied by other Members. In such circumstances, Members shall seek to obtain the additional information necessary for a more objective assessment of risk and review the sanitary or phytosanitary measure accordingly within a reasonable period of time”. 

Last, Article 2 provides that sanitary or phytosanitary measures which conform to the relevant provisions of this Agreement shall be presumed to be in accordance with the obligations of the Members under the provisions of GATT 1994 which relate to the use of sanitary or phytosanitary measures, in particular the provisions of Article XX(b). Consequently, these measures could not be considered contrary to the GATT provisions because they would be based on one of the general exceptions established in the GATT.

Furthermore, the Members shall ensure that their sanitary and phytosanitary measures do not result in arbitrary or unjustifiable discrimination between Members where the same conditions prevail, or between their own territory and the territory of other Members. Under no circumstances shall sanitary and phytosanitary measures be applied in such a way that they constitute a disguised restriction to international trade.

7. The Agreement on Trade-Related Aspects of Intellectual Property Rights (Agreement on TRIPS) of 1994

The Agreement on TRIPS introduces the component of intellectual property in international trade. The expression “intellectual property” comprises both industrial property and copyrights and neighboring rights.

The Agreement on TRIPS establishes the clause on the most-favoured-nation treatment by providing that in regard to intellectual property, any advantage, favour, privilege or immunity accorded by a Member to the nationals of another country shall immediately and unconditionally be accorded to the nationals of the other Members, with the exceptions listed therein.(
) 

As the terms of reference of the CTE include the relevant provisions of the Agreement on TRIPS, this Committee has examined subjects such as the relationship of this Agreement with the environment in general; the creation of ecologically sound technologies and access to these technologies and their transfer; ecologically unsound technologies; indigenous and traditional knowledge; and some MEA.

The Agreement on TRIPS does not include environmental provisions, except under Article 27, wherein it establishes that the Members may exclude from patentability the inventions whose commercial exploitation in their territory must necessarily be prevented in order to protect, among others, human or animal health or life, or for the preservation of plants, or to prevent severe damage to the environment, provided this exclusion is not made merely because its exploitation is prohibited by its legislation.

The same precept provides that the Members may exclude from patentability the plants and animals, except microorganisms, and essentially biological procedures for the production of plants and animals, which are not non-biological or microbiological procedures. Nevertheless, the Members shall accord protection to all the plant strains by means of patents, through an effective sui generis system or combination of both.

The environmental rules on intellectual property rights are contained in documents such as the Rio Declaration and Agenda 21, as well as in MEAs. In general, these rules promote the creation of ecologically sound technologies and discourage those which are not, as well as access to and transfer of environmentally appropriate technology.

The FTAA negotiations will include the subject of intellectual property rights. The Joint Declaration of San José establishes the following objectives regarding these subjects: “To reduce distortions in trade in the Hemisphere and promote and ensure adequate and effective protection to intellectual property rights. Changes in technology must be considered”. It would be fitting for FTAA to deal with the relationship between hemispheric trade and the subjects expressed in the Rio Declaration and Agenda 21.

8. Dispute settlement mechanisms in GATT.
The Understanding on Rules and Procedures Governing
the Settlement of Disputes (DSU) of 1994

The DSU is applicable to all the trade agreements specified in its Appendix 1, that is the Agreement Establishing the WTO, Multilateral Trade Agreements (Multilateral Agreements on Trade in Goods, the TRIPS and the DSU itself) and certain Plurilateral Trade Agreements (The Agreement on Trade in Civil Aircraft, the Agreement on Government Procurement, International Dairy Agreement and the International Bovine Meat Agreement).

These rules and procedures are applicable to the differences expressed in compliance with the provisions on consultations and dispute settlement of the agreements covered by the DSU. This Understanding establishes the Dispute Settlement Body (DSB), which administers the rules and procedures. The DSB has the authority to establish panels, adopt panel and Appellate Body reports, maintain surveillance of implementation of rulings and recommendations, and authorize suspension of concessions and other obligations under the covered agreements. 

The enforcement of these rules and procedures is without prejudice to the special and additional rules and procedures contained in the agreements covered by the DSU, listed under Appendix 2 to said Understanding.

Since its entry into force, this dispute settlement system has been used intensively by the Member states, particularly by developed countries, which as of November 9 of 1999 had already presented 135 submissions, leading to 105 cases. Most of these cases have consisted in disputes between developed countries. This figure is in contrast to the submissions by developing country Members, which presented 36 submissions in the same period, leading to 32 cases. Most of the latter have been against developed country Members. The specific characteristics of the system allow for joint submissions, which consisted of 10 submissions of developed country and developing country Members in this period, leading to 4 cases.(
)
The great majority of these differences is merely pertaining to trade. Some of them, however, are related to environmental matters. The following is an examination of certain cases which are particularly relevant. The first, which is the so-called “tuna-dolphin case”, was resolved in 1991 under the rules of the GATT 1947, yet they are identical to those in force under the GATT 1994. The other two cases, known as “meat-hormones” and “shrimp-turtle”, were considered under GATT 1994 and under the DSU in force.

9. Enforcement of the provisions of GATT 1947.
The report of the Special Panel of GATT on the
restrictions imposed by the United States on the importation
of tuna in 1991 (the “tuna-dolphin” case)

In 1991, Mexico requested that GATT create a special panel to examine the restrictions imposed by the United States on the import of Mexican tuna, in light of the obligations of this agreement. An embargo had been decreed based on the Marine Mammal Protection Act (MMPA) of the United States, which prohibited the entry to the United States of yellowfin tuna caught with purse-seine nets, which caused the incidental catch of dolphin.

August 16, 1991, that Special Panel presented its conclusions, whereby it established that the prohibitions of the imports of certain yellowfin tuna and certain yellowfin tuna products, coming both from Mexico and the so-called “intermediary countries”, as well as the provisions of the MMPA, in light of which the prohibitions were imposed, were contrary to the GATT provisions.

These conclusions indicated that the precepts of the MMPA which prohibit the importation of yellowfin tuna and products of that species go against Article XI.I and are not justified in virtue of (b) and (g) of Article XX.

In effect, Article XI.I of GATT indicates that, as previously mentioned, no prohibitions or restrictions other than duties, taxes or other charges, whether made effective through quotas, import or export licenses or other measures, shall be instituted or maintained by any contracting Party on the importation of any product of the territory of any other contracting Party, or on the exportation or sale for export of any product destined for the territory of any other contracting Party.

Article XX, as previously mentioned refers to the general exceptions which establish that the States may apply measures to trade which do not constitute a means of arbitrary or unjustifiable discrimination between the countries where the same conditions prevail, or a restriction on international trade. Sub-paragraphs (b), (d) and (g) of that Article indicate, as part of these measures, those which are necessary for the protection of human and animal health and plant preservation; those which are indispensable for the observance of the laws and regulations which are inconsistent with the provisions of the Agreement; and those pertaining to the conservation of exhaustible natural resources, provided said measures are applied in conjunction with the restrictions to national production or consumption.

Thus, the Special Panel recommended that the GATT ask the United States to put an end to these measures in accordance with its obligations under the General Agreement on Tariffs and Trade.

The report extended to the matter of the dolphin safe label, concluding that the relevant provisions of the Law on this subject were not consistent with the obligations derived by the United States under the General Agreement.

The procedure initiated before the GATT, however, did not go beyond that report. In effect, as a consequence of the agreements reached in government meetings of both countries, the government of Mexico declared, September 24, 1991 that it would request that the GATT Council postpone the consideration of this matter in order to seek a bilateral solution to all the problems posed. These problems included the new barrier created by the entry of Mexican tuna to the U.S. market, by means of the restriction imposed by the dolphin safe label. These difficulties appear to have been resolved by means of a long and complex international negotiation process, which took 8 years and involved all the countries interested in fishing tuna in the East Pacific.(
)
10. Enforcement of the GATT 1994 provisions.
The Report of the Special Panel of the GATT regarding the restrictions imposed by the European Communities on the importation of bovine meat and bovine meat products treated with hormones (the “meat-hormones” case)

In 1996, the United States and Canada requested that GATT create a special Panel to analyse the restrictions imposed by means of some Guidelines of the European Communities on the importation of meat and meat products of animals of the bovine species treated with any of six hormones determined to stimulate growth.

The arguments of the United States and Canada were based on violations of the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS), as well as the Agreement on Technical Barriers to Trade and the GATT of 1994.

On August 18, 1997, the Special Panel established for this purpose distributed its report, in which it concluded, after establishing that the measures in question were sanitary measures, that the European Communities, by maintaining measures of this nature which are not based on a risk assessment, had acted inconsistently with the prescriptions of paragraph 1 of Article 5 of the SPS Agreement.

This provision establishes that “Members shall ensure that their sanitary or phytosanitary measures are based on an assessment, as appropriate to the circumstances, of the risks to human, animal or plant life or health, taking into account risk assessment techniques developed by the relevant international organizations”.

Additionally, the Special Panel concluded that the European Communities, by adopting arbitrary or unjustifiable distinctions with the levels of sanitary protection they deemed appropriate in different situations and which resulted in discrimination or a disguised restriction to international trade, had acted in a manner inconsistent with the prescriptions of paragraph 5 of Article 5 of the SPS Agreement, which establishes that the Members shall avoid this type of distinctions.

Similarly, the Special Panel established in its report that its function was not to examine in general if the Guidelines of the Council of the European Communities, which were the object of the difference, were appropriate or necessary, as in that case the debate was not regarding the right of any Member to adopt sanitary measures which would not affect international trade.

Last, the Special Panel concluded that the European Communities, by maintaining sanitary measures which are not based on existing international standards without the justification of paragraph 3 of Article 3 of the SPS Agreement, had acted inconsistently with the prescriptions of paragraph 1 of Article 3 of the Agreement.

Paragraph 3 of Article 3 of the SPS Agreement allows the establishment or maintenance of sanitary standards representing a higher level of protection than that which would be achieved by means of measures based on international standards, if there is scientific justification or if it is the consequence of the level of sanitary protection that the Member in question deems appropriate in compliance with Article 5. For its part, paragraph 1 of Article 3 establishes that in order to harmonize the sanitary measures to the greatest extent possible, the Members shall base them on international standards, guidelines or recommendations, when they exist.

Thus, the Special Panel recommended that the Dispute Settlement Body ask the European Communities to put an end to their measure in compliance with the obligations imposed by the SPS Agreement.

The arbitral decision set the period of enforcement at 15 months from the date of adoption of the reports, which expired May 13, 1999. Prior to the expiration date, the European Communities informed the DSB that they would consider offering compensation, being that it was likely they would not be able to comply with the respective recommendations and resolutions.

On June 3, 1999, the United States and Canada, in compliance with paragraph 2 of Article 22 of the DSU, requested the authorization of the DSB to suspend the application of concessions to the European Communities for a value of 202 million American dollars and 75 million Canadian dollars, respectively. The European Communities, in compliance with paragraph 6 of Article 22 of the DSU, requested that the level of suspension of concessions proposed by the United States and Canada be submitted to arbitration. The DSB remitted the arbitration of the matter of the level of suspension to the special Panel, which initially heard the matter. The arbitrators determined that the level of nullification suffered by the United States was 166,8 million American dollars, and that the level of nullification suffered by Canada was 11,3 million Canadian dollars. The reports of the arbitrators were distributed to the Members July 12, 1999.

Last, at its July 26, 1999 meeting, the DSB authorized the United States and Canada to suspend the application of concessions to the EC for the value determined by the arbitrators, considered equivalent to the level of nullification suffered by these countries.

11. Enforcement of the provisions of GATT 1994.
The report of the Special GATT Group with regard to
the restrictions imposed by the United States on the importation of shrimp (the “shrimp-turtle” case)

In 1997, a group of countries (India, Malaysia, Pakistan and Thailand) requested that GATT create a special panel to analyse the restrictions imposed by the United States on the importation of shrimp from these countries, in light of the obligations this Agreement generates for the United States. The embargo had been imposed based on the Endangered Species Act, which prohibits the entry to the country of shrimp caught with nets not equipped with turtle excluding devices which could lead to incidental catch.

As in the tuna-dolphin case, this group of Asian countries reasoned that this was discrimination between “like products”, as the shrimp caught without turtle excluding devices is the same as the shrimp caught with these devices. Yet, in this case, the United States introduced a new argument, basing the restriction on (g) of Article XX of the GATT, stating that turtles are an exhaustible natural resource shared worldwide and that their conservation can only be protected by laws of extensive jurisdiction.

On April 6, 1998, the conclusions of the Special Panel established for this purpose were presented, concluding that the prohibition imposed by the United States went against the provisions of the GATT.

In its report, the Special Panel underscored that the method for preventing this type of conflict is the negotiated multilateral solution. “We consider”, says the report, “that the best way for the disputing Parties to effectively contribute to the protection of marine turtles in a manner consistent with the objectives of the WTO, including sustainable development, would be to reach cooperation agreements regarding comprehensive conservation strategies which cover, inter alia, the design, implementation and use of turtle excluding devices, taking into consideration the specific conditions in the different geographic areas involved”.

The Special Panel then established that the prohibition was inconsistent with the obligation imposed by Article XI.1 (transcribed at the beginning of this Chapter II) and was not justified based on the preamble to the Marrakesh Decision. In effect, in the opinion of the Special Panel, although it is true that the preamble recognizes the need for trade liberalization to promote sustainable development, it is also true that “the central focus of said Agreement continues to be the promotion of economic development through trade; and the provisions of the GATT are especially oriented toward the liberalization of market access based on non-discrimination”.

Last, the Special Panel concluded that the prohibition imposed was not justified by Article XX of the GATT, as it was inconsistent with the chapeau of that Article (transcribed at the beginning of this Chapter II). In effect, the Panel considered that the chapeau could not be interpreted as an importing country being authorized to condition access to its market on the adoption by the export countries of “certain policies, including conservation policies”. It is important to recall that this heading provides that the measures which restrict trade indicated therein may be applied provided they do not constitute a means of arbitrary or unjustifiable discrimination between the countries where the same conditions prevail, or a disguised restriction to international trade.

If that interpretation were valid, added the Special Panel, “the GATT of 1994 and the Marrakesh Decision would not work for long as a multilateral framework for trade among its Members”. In the opinion of the Panel, that interpretation would generate a situation of “conflicting policy requirements” given that the exporting countries would be subordinated to different internal policies of the importing countries and this would pose a threat to the security and predictability of the trade relations regulated by the WTO agreements. 

Thus, the conclusion was that “certain multilateral measures, to the extent they pose a threat to the multilateral trade system, cannot be covered by Article XX”. On the other hand, in keeping with the idea that this prohibition violated the heading of Article XX, the Special Panel did not deem it necessary to examine if said prohibition could be covered under sub-paragraphs (b) or (g) of Article XX, that is, if said prohibition could be deemed a necessary measure relative to the conservation of exhaustible natural resources.

It is important to note that the Special Panel stated that these conclusions “do not imply that resorting to unilateral measures is always excluded, nor do they imply, in any case, that they may be permitted. However, in this case, not even considering that the situation of the turtles is a serious case,” added the Group, we believe that the measures adopted by the United States in this case, regardless of its environmental purpose, were clearly a threat to the multilateral trade system and were applied without any prior effort to reach a negotiated solution”.

On July 13, 1998, the United States announced its intention to appeal with respect to certain matters of law and legal interpretation developed by the Special Panel. The Appellate Body revoked the conclusion of the Special Panel according to which the measure in question of the United States is not included in those permitted by the introductory clauses to Article XX of the GATT of 1994, yet concluded that said measure, although it meets the conditions for a temporary justification under sub-paragraph (g) of Article XX, does not comply with the requirements established in the preamble to said Article. The report of the Appellate Body was distributed to the Members, October 12, 1998. The DSB adopted the report of the Appellate Body on November 6, 1998.(
) 

The report of the Appellate Body generated some reactions from some countries, Thailand, Malaysia, India and Pakistan, as well as Brazil, which expressed their concern regarding the interpretation of Article 13 of the DSU on the right of special groups to seek information. Furthermore, India expressed its disagreement regarding the declaration of the Appellate Body that the embargo had fully met the criteria established for the measures permitted in sub-paragraph (g) of Article XX of the GATT of 1994, although the Appellate Body referred to the embargo as “unjustifiable discrimination” due to the manner in which it had been applied.(
) 

At the DSB meeting held November 25, 1998, the United States informed the DSB that they were determined to apply their recommendations and were interested in examining the matter of enforcement with the complaining party. The disputing parties later announced that they had agreed to an enforcement period of 13 months as of the date of adoption of the reports of the Appellate Body and of the Special Panel, which expired December 6, 1999.

12. Some conclusions regarding the
enforcement of the GATT provisions

The enforcement of the GATT provisions shows, to date, the following tendencies:

a)
The dispute settlement mechanisms of the GATT/WTO are exclusively destined to settle disputes arising from the enforcement of the rules and disciplines of the multilateral trade system.

b)
The decisions generated by means of these mechanisms cannot be extended to matters referring to other international agreements, as is the case of the MEAs.

c)
No GATT Member shall unilaterally impose prohibitions or restrictions, other than the established duties, taxes or other charges, on the importation of a product of the territory of a contracting Party.

d)
Unilateral environmental restrictions to international trade are contrary to the GATT, unless they are justified under Article XX.

e)
Said restrictions cannot be based on matters pertaining to production processes and methods unrelated to the products.

In any case, they are tendencies and, thus, elements which are susceptible to changes. Thus, for example in the second tuna-dolphin case, there were some disturbing changes in the interpretation of the GATT rules.

In addition to these tendencies, it is important to underscore the strength displayed by the new dispute settlement system established in 1994, as previously indicated. Nevertheless, there are already concerns regarding the sustainability of this dispute settlement system, given the scarce resources of the WTO and, also regarding the lack of transparency and access to its mechanisms as indicated by non-governmental organizations.(
)
13. The relationship between free trade and the environment from the perspective of international environmental law

International environmental law has undergone tremendous development in recent decades, as indicated by the hundreds of international agreements existing at the world, regional and bilateral level. However, international environmental law continues to be eminently lege ferenda (soft law) and non-binding legal instruments play an important role vis-à-vis the still insufficient and asystematic development of the international agreements in force (lege lata international law or hard law).(
)
The more general rules on international trade and the environment are found precisely in the existing non-binding legal instruments, particularly in the Rio Declaration and Agenda 21, adopted at the United Nations Conference on Environment and Development (Rio de Janeiro, 1992).

14. The Rio Declaration

Principle 12 of this Declaration establishes that “States should cooperate to promote a supportive and open international economic system that would lead to economic growth and sustainable development in all countries, to better address the problems of environmental degradation…”.

In this context, the same Principle 12, immediately goes on to mention two specific rules of international trade and environment, namely: 1) “Trade policy measures for environmental purposes should not constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on international trade”, which constitutes a direct reference to Article XX of the GATT, previously transcribed; and 2) Unilateral actions to deal with environmental challenges outside the jurisdiction of the importing country should be avoided”. The rule deals with the extra-territorial enforcement of internal environmental legislation and is also a direct reference to the conflicts of this sort which had already been generated in the GATT, such as the tuna-dolphin case.

Principle 12 concludes with a general rule of international environmental law: “Environmental measures addressing transboundary or global environmental problems should, as far as possible, be based on an international consensus”. It is important to recall that in 1992 there were already a series of international environmental agreements which included trade restrictions in order to achieve their goals and which expressed the necessary international consensus for dealing with transboundary or global environmental problems referred to under this rule.

Principle 12 of the Rio Declaration, thus, does not reject the use of trade measures for environmental purposes. It rejects: 1) the use of these measures as a means of arbitrary or unjustifiable discrimination, or a disguised restriction to international trade; 2) the adoption of unilateral measures to solve environmental problems produced outside the jurisdiction of the importing country; and 3) in general, dealing with transboundary or global environmental problems by means of measures lacking international consensus.

15. Agenda 21

This global Plan of Action makes several references to the topic of international trade and the environment. The considerations contained in chapter 39 on the internal measures aimed at achieving certain environmental objectives are particularly important, after reiterating the rules contained in Principle 12 of the Rio Declaration.

In effect, it indicates that, in the event it were necessary to adopt trade policy measures to enforce the environmental policies, certain principles and rules must be applied, including the following:

-
The principle of non-discrimination.

-
The principle that the trade measure selected shall be that which applies the minimum restrictions necessary for achieving the objectives.

-
The obligation of ensuring the transparent use of trade measures related to the environment and provide due notice regarding national standards.

-
The need to take into account the special conditions and development needs of developing countries as they progress toward the environmental objectives agreed to internationally.

Therefore, Agenda 21 does not reject the use of trade mechanisms for environmental purposes, but conditions them to the terms of Principle 12 of the Rio Declaration and also specifies that internal measures adopted must respond to certain principles and standards indicated therein.

In addition to the Rio Declaration and Agenda 21, we must also consider the Declaration on forests adopted at the same Rio Conference, specifically principles 13 (a) and 14 (a) which establish that trade in forestry products should be based on non-discriminatory multilateral standards and procedures determined in compliance with international trade practices and law, and that unilateral measures, inconsistent with international obligations and agreements, destined to restrict and/or prohibit international trade in wood or other forestry products should be eliminated or avoided. This type of principle is also found in several important documents, such as the global international draft agreement promoted by the IUCN for years.

16. Free trade and the environment in multilateral environmental agreements (MEA).

As previously indicated, there are a series of international environmental agreements, which include trade restrictions in order to accomplish their goals. From this section on we will examine the different situations regulated in these agreements, illustrating the most relevant cases of the restrictions existing in certain MEAs.

This examination makes a distinction between the cases in which the countries are both Members of the MEAs and of the WTO, and the cases in which the countries are not members of the MEA, and thus we refer to them as “third countries”.

Although there are close to twenty MEAs containing this type of measure, for the purpose of this analysis, we will discuss only the three most representative MEAs in this regard.

-
The Convention on International Trade in Endangered Species (CITES), signed in 1973 in Washington.

-
The Montreal Protocol pertaining to Ozone Depleting Substances (Montreal Protocol), signed in 1987 in Montreal.

-
The Basel Convention on the Control of Transboundary Movements of Dangerous Waste (Basel Convention), signed in 1989 in Basel.

17. The Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES)

CITES has the objective of protecting certain species threatened with extinction by means of a system of import and export permits. This international agreement includes three appendices containing lists of species.

Appendix I includes all species threatened with extinction which are or may be affected by trade. Trade in specimens of these species must be subject to particularly strict regulation in order not to endanger further their survival and must only be authorized in exceptional circumstances.

In compliance with the provisions regarding CITES, the export of any of these specimens requires prior grant and presentation of an export permit which is only granted after having met certain requirements. The import of these same specimens requires prior grant and presentation of an import permit and an export permit or re-export certificate. The import permit is only granted after certain requirements have been met. Last, the re-export of the specimens requires prior grant and presentation of a re-exportation certificate, which is only granted after certain requirements have been met.

Appendix II includes: 1) all species which although not necessarily now threatened with extinction may become so unless trade in specimens of such species is subject to strict regulation in order to avoid utilization incompatible with their survival; and 2) other species not affected by trade which must be subject to regulation in order that trade in the above species may be brought under effective control. 

The export of any specimen of a species included in this Appendix II also requires prior grant and presentation of an export permit, which is only granted once certain requirements have been met. The import of any specimen of a species included in the above-mentioned Appendix requires the prior presentation of an export permit or a re-export certificate. Last, the re-export of any specimen of one of these species requires prior grant and presentation of a re-export certificate, which is only issued once certain requirements have been met.

Appendix III includes all species which any Party identifies as being subject to regulation within its jurisdiction for the purpose of preventing or restricting exploitation, and as needing the co-operation of other Parties in the control of trade.

The export of any specimen included in this Appendix from a State which has included it in the Appendix requires prior grant and presentation of an export permit which is only granted once certain requirements have been met. Imports require prior presentation of a certificate of origin and an export permit. In the case of re-export, a certificate issued by the State of re-export is sufficient.

This MEA, as well as the following MEAs, include restrictions to international trade which can be applied by the Parties to countries which are not parties to the MEA (called “third countries”).

In effect, CITES establishes that where export or re-export is to, or import is from, a State not a Party to the present Convention, Party States may accept, in lieu of the permits and certificates mentioned in CITES, “comparable documentation issued by the competent authorities in that State which substantially conforms with the requirements of the present Convention for permits and certificates may be accepted in lieu thereof by any Party”. (Article X).

Furthermore, at the IX Conference of the Parties to that Convention, it was resolved that they would accept “comparable documentation” only if the State not a Party supplied information to the CITES Secretariat regarding the competent authorities and the scientific institutions able to determine that export would not be detrimental to the survival of the species. Additionally, the Parties recommended that trade with States not Party to the Convention in specimens in Appendix I should take place only in special cases benefiting the conservation of the specimens or contributing to the well-being of the specimens, and after consultation with the Secretariat of the Convention.

If the provisions analysed above are compared to the basic principles of the GATT analysed in section 11 of this document, it is not difficult for significant doubts to arise regarding the consistency of these CITES rules with some of those principles, particularly the prohibition of quantitative measures established in Article XI.1 of GATT.

This matter has been discussed on more than one occasion. A study carried out in 1997 by the Organization for Economic and Cooperation and Development (OECD) on the experience in the use of trade measures in CITES contrasts for example the CITES rules on importation and exportation permits and on re-exportation certificates with Article X.1 of GATT on quantitative restrictions, which as previously mentioned, establishes that no contracting Party shall impose or maintain, other than duties, taxes or other charges, prohibitions or restrictions to the importation of a product from the territory of a contracting Party, or to the exportation or sale for export of a product destined for the territory of the other contracting Party, whether they are applied by means of quotas, import or export permits, or by means of other measures. The study also examines the difficulties caused by the determination of which rules prevail in the event of a conflict, because although the interpretative principle of lex posterior could be applied in favour of CITES and against the GATT of 1947, the truth is that the GATT of 1994 should be considered an instrument legally different from its predecessor and, thus is subsequent to CITES. In this case the interpretative principle of lex specialis is applicable in favour of CITES. In any case, these arguments would not be applicable to the cases of disputes of Members of the GATT which are not Party States to CITES.(
) 

There are also other opinions. Thus, for example, an author maintains that many of the CITES rules, if not all, may be reconciled with the GATT, such as the case of the regulations on measures which would apparently violate Article XI. The only notable exception would be the restrictions to trade with the non-Party States.(
) 

These perspectives are mentioned here exclusively to explain that the relationship between CITES and the GATT are immerse in some doubts which should be resolved. In over 20 years of enforcement of CITES, no conflicts have been generated with the GATT, which should be taken into consideration in light of the fact that most of the Parties to CITES, now close to 140, are Parties to the GATT. Nevertheless, this does not exclude the possibility of conflicts being generated, particularly by the few Members of the GATT which are not Party States of CITES. 

18. The Montreal Protocol on Substances that Deplete
the Ozone Layer (Montreal Protocol). Trade restrictions among member and non-member countries

The objectives of the Montreal Protocol include the control and elimination of gas emissions which deplete the ozone layer, to be achieved through the commitment by the Contracting Parties to progressively reduce the consumption of substances which generate this effect. “Consumption” is understood as meaning the production, plus the importation, minus the exportation, of said substances.

Trade in these substances among the Contracting Parties is restricted, in keeping with the commitments assumed by each one of them. Paragraph 5 of Article 2 of the Protocol (amended) stipulates that “every Party may, by one or more control periods, transfer to another Party any percentage of the calculated level of its production established under Articles 2A to 2E, and 2H, provided that the sum total of all the calculated levels of production of the interested Parties as regards each group of controlled substances does not exceed the production limits established for each group under those Articles...”

The Montreal Protocol also establishes restrictive measures for trading in the substances it controls, with respect to Nations who are not party to said Protocol. Article 4 stipulates that, within one year following the entry into effect of the Protocol, each Party shall prohibit the importation of controlled substances originating in any Nation that is not party to it. The same precept establishes that as of January 1st 1993, no Party entitled to the protection granted under paragraph 1 of Article 5 may export controlled substances to the countries that are not party to the Protocol.

This rule likewise prescribes that one year following the entry into effect of the addendum stating the list of those products which contain controlled substances, the Parties that have not refused to abide by those procedures shall prohibit the importation of said products from every State that is not party to the Protocol.

In addition, the same rule stipulates that, within a determined period, the Parties shall decide upon the feasibility of prohibiting or restricting the importation of products manufactured using controlled substances but which do not contain controlled substances originating in any Nation that is not party to the Protocol. Should they deem it possible and in compliance with the procedures established under Article 10 of the Convention, the Parties shall prepare a list of said products. One year following the entry into force of this addendum, the Parties who have not objected to complying with those procedures shall prohibit or restrict the importation of said products from every State that is not party to this Protocol.

Lastly, the aforementioned rule prescribes that all Parties shall discourage the exportation of technology used for the production and utilisation of controlled substances to any State not party to this Protocol.

Doubt has also been cast on the consistency of the rules of the Montreal Protocol on international trade with those of the GATT. However, just as in the case of the CITES, it is believed unlikely that in practice, there will be any conflict among the more than one hundred States Party to the Montreal Protocol and which in general, are also Members of the GATT.

It should be mentioned that one author holds that the numerous international trade regulations of the Montreal Protocol are consistent with the rules of the GATT, with the sole possible exception of those that refer to the nations not party to the Protocol, although they also could be considered as being consistent with the general exceptions of the GATT.(
) The foregoing doubt is in fact not shared by other authors.(
)
19. The Basel Convention on the Transboundary Movement of Hazardous Wastes and their Disposal (Basel Convention)

Based on a set of general obligations assumed by the Contracting Parties, the Basel Convention regulates the transboundary movement of hazardous and other wastes. The basic obligation is to forbid or not allow the exportation of hazardous or other wastes to the Parties that have prohibited such importation, as well as to forbid or not allow the exportation of said wastes to States that have not prohibited their importation, unless the importing State grants written consent to the importation in question. Several countries of Latin America forbid the entry into national territory of hazardous wastes; a prohibition which in fact has already begun to be added to some constitutional texts, as in the case of the Political Constitutions of Columbia, in 1991, Paraguay, in 1992, and Argentina, in 1994.

In cases involving transboundary movement among the Parties, the Basel Convention demands that the exporting State provide, or insist that the producer or the exporter provide written notification through the competent authorities of the exporting State, to the competent authorities of the interested States regarding the transboundary movement of hazardous or other wastes.

The importing State must give a written response to the notifying party stating acceptance of the movement, including or excluding conditions, rejection of the movement, or, requesting additional information. In no case whatsoever shall the exporting State allow the producer or exporting agent to initiate the transboundary movement until such time as it has received written confirmation to the effect that the notifying party has been informed in writing by the importing State, confirming the existence of a contract between the exporting agent and the disposal agent stipulating that the wastes in question must be environmentally handled in a rational manner.

For its part, the transit State must, in addition to acknowledging receipt of the notice from the notifying party, send the latter a written response within a timeframe of 60 days, stating acceptance of the movement, including or excluding conditions, rejection of the movement, or, requesting additional information. The exporting State must not allow the transboundary movement to begin until such time as it has received the written consent of the transit State.

Lastly, the fifth paragraph of Article 4 of the Basel Convention addresses the question of the non-Party States and prohibits the Party States from exporting hazardous and other wastes to non-Party States, and from importing them from non-Party States. In Addition, Article 7 establishes that the first paragraph of Article 6 of the Convention shall apply mutatis mutandis to the transboundary movement of hazardous or other wastes from a Party State through the territory of a State or States that are non-Party. This means that the exporting State must provide, or insist that the producer or the exporter provide written notification through the competent authorities of the exporting State, to the competent authorities of the interested States (a term which covers Party States as well as non-Party States) regarding the transboundary movement of hazardous or other wastes.

Hazardous wastes which are the subject of international trade for purposes of recycling or salvaging may be considered as products and consequently can be classified as merchandise to which the GATT rules apply. Under this interpretation or understanding, it is clear that many of the provisions of the Basel Convention can be deemed as being inconsistent with the GATT rules.

An OECD report on experiences concerning the use of the trade measures of the Basel Convention reminds us that there are varying opinions as regards the nature of the “product” of hazardous wastes. However, it must at least be admitted that hazardous wastes which have a positive commercial value must be considered as “products” in the eyes of the GATT (stressing, on the other hand, that the European Court has declared all wastes to be of that nature). The above report lays out the possible inconsistencies that could exist between the Basel Convention and Articles I, XI, and XIII of the GATT.(
)
As the author states, the general objectives of the GATT and those of the Basel Convention are indeed consistent. The GATT seeks to raise living standards through more open trade. The Basel Convention seeks to protect human life and the environment from the potentially harmful effects of the generation and handling of hazardous wastes. Notwithstanding, some important questions remain unresolved concerning the consistency of certain provisions of the Convention with current GATT rules. Until such time as the relationship between both international instruments becomes clearer (or one of these agreements is amended), the restrictions regarding trade contained in the Convention will be vulnerable to the GATT.(
)
20. The main questions posed by the relationships
between international trade and the environment.
The possible effects of trade measures for environmental purposes on access to markets

Thus far, the legal framework of the WTO and its enforcement have been examined, as has the most relevant content of international law which, outside the ambit of the WTO, deals with the relationships between international trade and the environment. In the legal context, a series of questions arise regarding these relationships that have sparked world interest. At this point, an analysis begins of what can be considered as the main questions posed by the relationships between international trade and the environment, consistent with generally accepted criteria.

In effect, the selected questions are the same ones which crop up in the work programme of the WTO and that have been examined by the Trade and Environment Committee. This Committee, which has carried out the functions of an actual world forum, has made it possible to at least express the approaches of the countries’ governments to the issue of international trade and the environment regarding an agenda which includes the questions studied. These are the in the text that follows.

The common feature these questions obviously share is the concern over the effects of trade measures for environmental purposes on access to markets, particularly in the case of developing countries and those less advanced. This point is of special interest to the nations of Latin America from the perspective of negotiating a free trade agreement such as the FTAA. In effect, it behoves those countries that trade measures for environmental purposes be compatible with the existence of a multilateral, non-discriminatory and fair system of open trade, such as that established under the Marrakesh Ministerial Decision.

As has been said, the FTAA negotiations are guided by the objectives stipulated in the San José Joint Declaration. As regards the area dealing with the issue of market access, this objective is stated in the following terms: “in accordance with the requirements of the WTO, including Article XXIV of the General Agreement on Tariffs and Trade (GATT, of 1994) and its Related Understanding as to the Interpretation of Article XXIV of the General Agreement on Tariffs and Trade of 1994, to progressively eliminate the tariffs and non-tariff barriers which restrict the trade of the participating countries...”. Some environmental measures can directly or indirectly produce the effects of a non-tariff barrier.

The possible effects of environmental measures on access to markets can be examined from different angles. Particularly worrisome are unilateral trade measures for environmental purposes, restrictions on international trade based on production processes and methods, and the prescriptions imposed for environmental purposes upon products within standards, technical regulations, and barriers relating to packaging and packing, labelling, and recycling. The pages that follow take a look at each one of these types of measures.

21. Unilateral trade measures for environmental purposes.

Unilateral trade measures have aroused particular concern on the part of the CTE (Trade and Environment Committee). These refer to unilateral trade restrictions which are inconsistent with the rules of the WTO and that have been adopted on certain occasions by WTO member nations with a view to protecting environmental resources belonging outside their national jurisdiction. Remember that Principle 12 of the Rio Declaration emphatically establishes that “taking unilateral measures to solve environmental problems that are produced beyond the jurisdiction of the importing country should be avoided”.

The majority of the delegations participating in the debate developed in the CTE have understood that the regulations stipulated in Article XX of the GATT do not approve the imposition of these types of measures and have stated that WTO member nations must assume the renewed commitment to avoiding the unilateral imposition of any measures of this kind.

However and in the heart of the CTE, it is also held that Article XX in no way infers that its scope is limited to policies aimed at protecting the animal or plant resources or conserving the natural resources that are within the territory of a country that cites said regulation.

This is perhaps one of the most conflictive points in the relationship between trade measures and environmental measures, as shown in all other respects by the actions of countries that have attempted to enforce and impose their own domestic environmental legislation in and upon other nations. Therefore on this point and more so than on others, it has become necessary that a new trade agreement, as would be the FTAA, expressly establish that all of the Contracting Parties refrain from adopting unilateral restrictions on international trade and from forcing their own domestic environmental legislation upon other countries.

22. Restrictions on international trade based on production processes and methods not related to products

Other concerns very strongly voiced within the CTE are those which refer to the imposition of protectionist measures based on production processes or methods (PMPs) not related to products, such as occurred in the recent past with unilateral restrictions that implied the extra-jurisdictional enforcement of domestic legislation.

The rules and disciplines of the WTO are founded on the principle of non-discrimination among like products, regardless of the production processes or methods used in their manufacture. In these rules and disciplines, there are no grounds for discriminating among similar products that are manufactured using environmentally proper production processes or methods and those manufactured using environmentally unsuitable production processes or methods.

In general, environmental problems must be resolved at a national level, unless international co-operation is deemed indispensable and, amongst other things, the establishment, through a MEA (Multilateral Environment Agreement), of restrictive measures on international trade. This applies to the question of the PPMs. Environmental problems cannot be resolved through the enforcement of unilateral trade measures which deep down involve the extra-jurisdictional imposition of the domestic legislation of the country forcing the restrictions and which could cause undesirable effects from an economic and environmental viewpoint.

Referring to this issue and in addition to establishing that “the States must enact effective laws on the environment”, Principle 11 of the Rio Declaration further states that “the standards, objectives, and regulation of environmental priorities should reflect the context of the environment and development to which they apply”, ending with the assertion that “standards forced by some countries upon others may turn out to be unsuitable and represent an unjustified social and economic cost for those other countries, particularly in the case of developing nations”.

These ideas have been set out in the Report on trade and the environment presented at ministerial level by the OECD Council and in which the governments stated their rejection of unilateralism and reaffirmed their commitment to Principle 12 of the Rio Declaration as well as Agenda 21, likewise agreeing that “these principles must also be extended to unilateral importation restrictions based on PMP-related requirements”.

So far, existing environmental agreements fail to offer any grounds for supporting this type of discrimination. It would be advisable if the FTAA were to explicitly discard the possibility of adopting restrictive measures on international trade based on PMP-related requirements, more so if one bears in mind that in the ambit of the WTO, whereas the “tuna-dolphin” case dealt with earlier clarified this point, there is at least one further case in which a different interpretation exists as to what constitutes a “like” product. 

23. Trade prescriptions for environmental purposes
imposed on products within the technical standards
and regulations, and barriers relating to packaging
and packing, labelling, and recycling
The concerns voiced within the CTE basically refer to the restrictions on international trade that could be imposed by demanding the existence of a particular ecological labelling system and the relationship between such demands and the Agreement on Technical Barriers to Trade (TBT).

The existence throughout the world of numerous eco-labelling schemes/programmes has raised deep concerns regarding their possible effects on trade, particularly in the case of countries that do not have easy access to these schemes/programmes. There is no consensus within the CTE on the scope of the TBT relating to determined aspects of these schemes/programmes and eco-labelling criteria. Therefore, it would be advisable for the FTAA to explicitly establish that eco-labelling cannot come to constitute restrictions on international trade.

In effect, eco-labelling can become an instrument for discriminating among like products under circumstances in which one of the basic principles upon which free trade is based consists of environmental measures that contain trade regulations or that significantly affect trade must not discriminate among said goods. These matters have been thoroughly studied by the Trade and Environment Committee of the WTO. One of the questions analysed is the importance of guaranteeing proper transparency in the planning, adoption, and implementation of eco-labelling, including the provision of opportunities for interested parties in other countries to participate in its preparation. However, this matter is still being studied by the aforementioned Committee.

In practice, one of the ways to create a restriction is by demanding that eco-labelling include information on the production processes and methods used during manufacture. This type of restriction has caused particular concern. Notwithstanding, the problems of access to markets that could come about as a result of these measures are of far greater concern. These have been joined by the considerable spreading in recent years of the international standards promoted by regulatory agencies, as in the case of the “ISO Standards” set forth by the International Standardisation Organisation (whose English acronym is ISO). In general, small and midsize companies in the developing and less advanced nations do not have ready access to all of the resources needed to adopt the new regulations for export markets and in practice, their enactment can lead to the creation of non-tariff barriers to trade.

Remember that in addition to stipulating that the countries must adopt effective laws on the environment, the Rio declaration also states that “environmental standards, regulation, and priorities should reflect the context of the environment and development to which they apply”, further stressing that “the standards enforced by some nations can come to represent an unjustified social and economic cost for others, particularly developing countries”. These principles, that have been established by world consensus and which recognise the existing asymmetry among developed and developing nations, are directly applicable to the issue under review.

With regard to the subject matter of standards and technical barriers to trade, the San José Joint Declaration establishes that the objectives that are to guide the FTAA negotiations in this area will be to “eliminate and avoid unnecessary technical barriers to FTAA trade, based on the proposals contained in the ‘Document of Common Objectives’ approved by the Work Group”. This calls for particularly thorough regulation which bears in mind the need for special and different treatment for developing and less advanced nations.

24. Restrictions derived from sanitary
and phytosanitary measures

The application of sanitary and phytosanitary measures has given rise to a difference between the United States and the European communities which has been examined earlier on (referred to as the “meat-hormones” case). However, the concerns that could result in eventual restrictions ensuing from sanitary and phytosanitary measures have not been a part of the CTE mandate.

With regard to the subject matter of agriculture, the San José Joint Declaration establishes that one of the objectives to guide FTAA negotiations in this area will be that “in order to prevent protectionist practices and to facilitate trade in the hemisphere, it must be ensured that sanitary and phytosanitary measures are not applied in such a way as to constitute a means of arbitrary or unjustifiable discrimination among nations or a disguised restriction on international trade. Consistent with the WTO Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement), such measures shall only be implemented for the purpose of achieving a suitable degree of protection for human, animal, and plant life and health, they shall be based on scientific principles, and they shall not be kept up without sufficient scientific evidence...”

Since it is very clear that these restrictions can come to constitute a considerable barrier to international trade, it would be advisable to study existing regulations in force, particularly in light of the disputes between the United States and the European communities, with a view to incorporating into the FTAA those deemed to be the best, necessary, and most appropriate.

25. Compatibility between MEA regulations and
the multilateral trade system from a WTO perspective

As seen in the review made earlier of some MEAs, there are reservations as to the compatibility between their regulations and the rules and disciplines of the WTO, except in cases where these measures are classified within the general exceptions contemplated in Article XX of the GATT. These doubts are not just grounds for academic concern; rather, they clearly reflect the viewpoints expressed by different countries within the Trade and Environment Committee (CTE) of the WTO.

On the other hand and just as stated by some authors, there are no rules for interpreting international agreements or resolving differences that provide a definitive answer to the question of how potential legal conflicts between the MEAs and the WTO system should best be reconciled. There is a kind of “legal limbo” which persists, in part, because they both tread different paths. In a MEA, disputes among Parties can be negotiated amongst said Parties. However, these paths can clash, especially in cases in which States not party to the MEA are involved.(
)
However, in practice, no conflict among Parties to a MEA who are Parties involved with the WTO has arisen to date neither in the GATT nor in the WTO as a result of the implementation of these measures. In general, it is predicted that no WTO member nation that has gone on to become party to a MEA will turn to the WTO in order to avoid compliance with the obligations it assumed pursuant to that MEA.

The foregoing prediction, nevertheless, fails to guarantee that this will not happen. On the other hand, it is more than possible that MEAs established in the future will continue resorting to trade measures for environmental purposes. Meanwhile, such is the case of the Protocol on the safety of biotechnology approved in January 2000, which basically consists of an international agreement that places restrictions on international trade in modified live organisms. 

The doubts voiced within the CTE are even stronger in cases that involve trade restrictions imposed by MEA Party States upon other nations who are not party to it. In such cases, it could be considered that there is discrimination through the enforcement of extra-jurisdictional measures; something that is inconsistent with the rules and disciplines of the WTO.

All of these doubt expressed have, within the CTE, resulted in a set of proposals that seek to clarify the relationships between MEAs and the WTO, even through amendments to the text of subsection (b) of the GATT, or the conclusion of a specific Understanding on the issue. However, none of these proposals has achieved the required consensus. On the other hand, not everyone considers this to be necessary since some feel that the GATT general exceptions would be sufficient for the purpose.

This set of facts broadly justifies the belief that a new trade agreement, such as the FTAA, will take care of existing doubts and will establish pertinent regulations, such as those proposed further on in this document. As has been said repeatedly, the FTAA represents an opportunity to perfect the rules and disciplines of the WTO, whenever and wherever possible and necessary, taking into consideration the full implications of the rights and obligations of the nations as WTO members.

26. Restrictions on international trade involving merchandise whose sale is prohibited in the country of origin

This question has been raised for many years on different forums, including the GATT, which in the latter part of the eighties set up a GATT Workgroup to address it. The Workgroup studied how best to deal with trade in merchandise whose sale was prohibited or highly restricted on the domestic market of the exporting country. The grounds were that the importing country had to be fully informed about the products it was receiving and that it was entitled to reject them, should it consider that said products could endanger the environment or public health.

Within the CTE, it has been expressed again, and with even greater force, that the exportation must be prohibited of merchandise whose sale is not allowed in the country of origin. The reasons for prohibiting the sale of determined merchandise in the country of origin may be varied and may include environmental considerations.

Notwithstanding, the Committee has been unable to reach a consensus on this point. The Committee is aware that various multilateral environmental agreements exist that deal with this issue, including the Basel Convention and the more recent Rotterdam Convention. Therefore, the WTO should not duplicate a job that has already been done by others. These agreements however, do not cover the full spectrum of products that are hazardous to the environment, as in the case of modified live organisms, which are the topic of other negotiations.

It is highly possible that this question will arise yet again during the FTAA preparation process. From an environmental standpoint, it would be advisable if the FTAA were to establish at least one restriction category for the exportation of said merchandise when its sale is prohibited in the country of origin due to environmental considerations.

27. Intellectual property rights

As has already been said, FTAA negotiations cover the issue of intellectual property rights. On this subject, the San José Joint Declaration establishes the following objectives: “Reduce distortions in trade in the hemisphere and promote and ensure proper and effective protection for intellectual property rights. Advances in technology must be taken into account”.

From an environmental standpoint, ensuring proper and effective protection for intellectual property rights relating to environmental technologies must go hand-in-hand with guaranteeing users access to these technologies and to their transfer. What has never been clear is how the latter can be achieved.

It would be advisable for the FTAA to concern itself with the relationship between hemispheric trade and the issues set out in the Rio Declaration and Agenda 21, as well as in MEAs. In general terms, these issues involve promoting access to the transfer of environmentally suitable technology, fostering the creation of ecologically rational technologies, and discouraging those that do not have the latter characteristic. Special attention should be given to setting rules which establish the way to effectively carry out the commitments of access to and the transfer of appropriate environmental technology.

There are other problems to be considered in the area of intellectual property rights. These include the problems arising with regard to the Convention on Biological Diversity. Within the CTE of the WTO, the apparent inconsistencies between the Convention, the WTO rules, and the TRIPS Agreement (for instance, access to genetic resources) have been studied. A particularly sensitive point for countries of Latin America is the recognition of indigenous and traditional knowledge.

In this order of ideas, it must be remembered that the Marrakesh Decision asked the Trade and Environment Committee to examine the function of the WTO regarding the relationships between environmental measures and the new trade agreements ensuing from the Uruguay Round negotiations on services and intellectual property. The debates on these points of the work programme have broken fresh ground given that previously, there was scant understanding as to how the regulations of the new trade system could affect these aspects of environmental policies, and vice versa.

As regards the relationships between the General Agreement on Trade in Services (GATS) and the environment, the CTE report states that the deliberations of the Trade and Environment Committee have been unable to identify any measure which the Members consider could be applied for environmental protection purposes to trade in services that has not already been duly contemplated in the GATS requirements, with particular reference to paragraph b) of Article XIV.

Concerning intellectual property, the same report from the Trade and Environment Committee points out that the TRIPS Agreement is essential in order to facilitate access to ecologically rational technologies and products, as well as their transfer. Nevertheless, it has been noted that on this issue, further work needs to be done so as to, amongst other things, clarify the relationship between the TRIPS Agreement and the Convention on Biological Diversity.

28. Non-Party States

As we said earlier, many doubts have arisen within the CTE on the trade restrictions established in some MEAs as regards non-Party States given that this would mean imposing conditions or obligations upon said States without their consent.

It is evident that conditions or obligations stipulated in or ensuing from a particular international agreement cannot be imposed on States that are not Party to it since they would consider said agreement to be res inter alios acta. The Vienna Convention on the Law of Treaties stipulates that no Treaty may create obligations or rights for a non-Party State without the latter are consent. What can be regulated is the subject-related conduct of the Party States towards non-Party States, which is usually what is done in the case of MEAs.

In effect, what is normally convenient in the case of MEAs is for the Party States to commit to giving non-Party States similar treatment as regards international trade restrictions, in other words, to not discriminate between Party and non-Party States, otherwise and from an environmental viewpoint, this could defeat the objectives of the Protocol. Of additional concern is that from a trade standpoint, the absence of this commitment would give non-Party States an advantage over the Party States, thus resulting in discrimination against the latter.

It would be advisable for FTAA negotiations to clarify this point and to establish regulations that would avoid future differences in this area among members. The issue is very closely linked to related decisions regarding the relationship between the FTAA and MEAs.

This same question has been one of the principal causes of opposition in the negotiation process of the Protocol on safety in biotechnology. The issue is important because the leading country in biotechnology, the United States, is not a party to the Convention on Biological Diversity and is unlikely to become a party to the Protocol. This process led to proposals for prohibiting trade with non-Party States. What was definitively approved, however, is that trade in modified live organisms with non-Party States must be consistent with the objectives of the Protocol and that the Parties may enter into bilateral, regional, and multilateral agreements and arrangements on the subject with States not party to the Protocol.
29. The relationship between the dispute-settlement mechanisms of the multilateral trade system
and those provided for in MEAs

The question of the competent forum for the settlement of disputes arising from the implementation of trade restrictions imposed through MEAs has certain connotations which should be studied.

Each of the MEAs examined in this document provide their own mechanism for the settlement of disputes. For its part, the WTO system also has its own mechanism for resolving differences.

As regards the dispute-settlement mechanisms of the multilateral trade system, the WTO has repeatedly insisted that said mechanisms are established for resolving differences that stem from the agreements covered by the DSU and as such, it does not fall to the Dispute Settlement Body to enunciate on the implementation of the MEAs.

This diversity of forums could generate conflicts when the countries involved in a dispute over trade measures for environmental purposes are Party States to a MEA from which the measures ensue and that in addition, are also GATT Member nations. In this regard, it should be remembered that the majority of the world’s countries are both GATT Members as well as Party States to the most important MEAs, viewed from the standpoint of trade measures for environmental purposes. In those cases, the competent forum ought to be that established by the MEA.

It should be pointed out that within the Trade and Environment Committee, it appears a consensus has been reached on the aforementioned conclusion, namely, on the principle that in a case involving WTO members that are Parties to a MEA and a dispute arises among them regarding the implementation of trade measures ensuing from a MEA, in the first instance they should attempt to settle their differences through the dispute-settlement mechanism established in the MEA.

The problem is in the event of cases where a conflict of differences is initiated by a country that is not party to a MEA. In such cases, the WTO would appear to be the only mechanism possible for settling the dispute. However and in cases such as the foregoing, the WTO would be interpreting and implementing international agreements that are beyond the sphere of its competence and as such, would be forced to disregard them.

The San José Joint Declaration establishes that the objectives guiding the FTAA negotiations in the matter of dispute settlement shall be “to establish a fair, transparent, and effective mechanism for resolving differences among FTAA nations, considering, amongst other things, the Understanding regarding the regulations and procedures which govern dispute settlement within the WTO”. The objectives also include “designing means with which to facilitate and promote the use of arbitration and other alternative dispute-settlement methods for resolving private differences within the framework of the FTAA”.

Consequently, it would be advisable for the FTAA to clearly establish that disputes arising from trade restrictions that ensue from a MEA shall be settled through the forums provided for in the respective environmental agreements. Alternatively, in the event that any of the countries involved are not Party to the MEA, then the dispute shall be settled through the special forum established under the FTAA which in such cases, should have the proper advice of environmental experts, thus resolving a problem which the rules and disciplines of the WTO would be unable to do.

30. A balance of the work done by the WTO on
the most important questions posed regarding the relationships between international trade and the environment

As we have seen, the main questions posed regarding the relationships between international trade and the environment are numerous and complex. At this point, it would be worthwhile to review what the WTO has done in the past five years to resolve these questions and ensure that trade measures for environmental purposes not become a disguised restriction on international trade, as well as to guarantee that when such measures are strictly necessary, that they not be vulnerable within the multilateral trade system.

There is an advance mention at the beginning of this chapter of the work done by the WTO in the area of international trade and the environment that makes a reference to the decision to initiate a work programme on this issue and on the creation of the Trade and Environment Committee (CTE). We will now offer a global summary showing a balance, also global, of this work. This summary and balance would appear to be essential if we bear in mind that the FTAA “shall be consistent with the rules and disciplines of the WTO”, both current and future.

In the period of almost five years since the creation of the CTE, relatively few advances have been achieved. The majority of advances were apparently made between 1995 and 1996. In effect and precisely as set forth in the report presented at the Singapore Ministerial Conference held in 1996, the CTE invited the governments to state their positions on the principal questions as regards the relationships between international trade and the environment. In the period 1997-1998, the analysis continued of what was being done about those questions. The same happened in 1999, according to the reports presented at the respective Ministerial Conferences in Geneva and Seattle.(
)
The analyses done did not produce any recommendation as to whether amendments were necessary to the regulations of the multilateral trade system, consistent with the open, equitable, and non-discriminatory nature of the system, as established by the mandate of the Committee. Contingent upon what is determined by the Conference, the CTE has plans for three meetings to be held in the year 2000 at which the same work programme will delve deeper into the matter.

During 1998, the WTO set up a database on the environment in compliance with the recommendation included in the 1996 CTE report at the Singapore Ministerial Conference. Upgraded in 1999, this database is to annually compile and update all WTO notices relating to the environment.

Likewise and during 1999, the Committee convened an information session with five Multilateral Environmental Agreement (MEA) secretariats involved in the Committee. The purpose of the session was to inform members about the trade-related aspects of those agreements.(
) Additionally, the CTE granted “observer” status to a group of international intergovernmental organizations.(
)
In addition to the above and between 1997 and 1999, the World Trade Organization convened three Symposiums on Trade, the Environment, and Sustainable Development, which were held in Geneva on March 21 and 21, 1997, March 17 and 18, 1998, and March 15 and 16, 1999, respectively. The last of these was attended by high-level representatives from the ministries of trade, the environment, and development, as well as by other governmental bodies from WTO member nations competent in affairs relating to sustainable development. Also in attendance were representatives from approximately 130 NGOs involved in the environment, development, consumption, and industry, as well as universities from both developed and developing countries. As to content, this Symposium differed little from the earlier ones: it dealt with many issues and a great deal of disagreement was voiced; dominated by a manifestly critical tone with regard to the current situation and placing particular emphasis on the fact that trade, the environment, and sustainable development should be dealt with comprehensively.(
)
The entirety of the work done over almost five years by the WTO on the subject of the relationships between international trade and the environment is far from having produced specific results and due to difficulty, is unlikely to do so in the near future, as was clearly seen at the Seattle Ministerial Conference.

In 1996, the first CTE report stated that the WTO was interested in establishing a constructive relationship between trade and environmental concerns and stressed that the multilateral trade system has the capacity for continuing to incorporate environmental considerations and for contributing further to the promotion of sustainable development, without undermining its characteristics of openness, fairness, and non-discrimination.

So far, this capacity has been surrounded by uncertainty, fuelled incidentally by the contradictory approaches seen in some cases involving Special Groups that have taken it upon themselves to resolve the differences among WTO member nations. In effect, the decisions of these Special Groups are not obliged to consider the precedents although in some cases they do so, meaning that they can contradict each other, as has happened.

In order for current WTO regulations to be adapted to the use of trade-related measures for environmental ends, there needs to be a binding interpretation of those regulations which, given the existing differences, with difficulty would achieve a consensus within the WTO.

31. Conclusions

The study that has been made of the world framework which comprises the WTO system allows us to arrive at some advance conclusions. These are taken up and elaborated on in chapter VII of this document, together with those formulated in the chapters dealing with subregional agreements.

It some point it has been stated that the uncertainty surrounding the status of important multilateral environmental agreements is unacceptable and that the designers of international policies should focus their attention on the fact that not only do the spheres of international trade and international environmental policy coexist but they also complement each other vastly in achieving the common objective of sustainable development.(
)
This affirmation is fully shared by the authors of this document and transferred, in terms not just limited to multilateral environmental agreements, to the situation that is starting to come about from the FTAA negotiations because, as has been said so often, one of the main challenges posed by the hemispheric free trade system established under the FTAA is reconciling trade measures with environmental measures in terms which contrary to making them clash, make them complement each other.

To achieve this, trade measures for environmental purposes need to be made compatible with an effective system of free trade. On the one hand, this means the necessity to ensure that trade measures for environmental purposes do not turn into disguised restrictions on free trade and on the other, to ensure that these same measures are not vulnerable within a free trade system.

It is understandable that the FTAA should propose respect for the rules and disciplines of the WTO, as is established in the bases for negotiation. However, we would remind you yet again that in accordance with these bases, the FTAA represents an opportunity for “incorporating improvements as regards the rules and disciplines of the WTO whenever possible and appropriate, taking into account the full implications of the rights and obligations of countries as WTO member nations”. Such improvements are essential because as has been seen, these rules and disciplines do not prevent nor properly resolve the world-wide conflicts that are or can be produced by trade measures for environmental purposes.

Additionally, bear in mind that the WTO system itself proposes updating of the GATT with regard to the implications involved between international trade and the environment. To this effect, its preamble states that in the sphere of trade and economic activity, the Parties must tend not only to the actual objectives of this nature but must also and at the same time, allow “the optimum utilisation of the world’s resources, in keeping with the objective of sustainable development”, as well as how to ensure “protecting and conserving the environment and further means for doing so that are compatible with the respective needs and interests dependent upon the different levels of economic development”. In fact, the regulations of the GATT of 1994, which is a different legal instrument from the GATT of 1947, must be interpreted within the new context established in 1994, which is obviously not the same as that of 1947, at least when it comes to the environment and the promotion of sustainable development.

As stated in this basis for FTAA negotiations, to “incorporate improvements to the rules and disciplines of the WTO whenever possible and appropriate, taking into account the full implications of the rights and obligations of countries as WTO member nations” means carrying out the innovations that are essential, amongst other things, in the matter of the environment and sustainable development. To this end, these improvements do not need to be incorporated by the WTO itself: there would be no sense to a mandate which subordinated the FTAA negotiations to changes in other spheres of negotiation. On the other hand, it is clear that for the time being, these changes will not come about within the ambit of the WTO.

In all other respects, these improvements are being promoted in the heart of the WTO system as can be seen, for instance, in the actual Ministerial Declaration of 1994 in which the CTE mandate includes the formulation of “opportune recommendations as to whether modifications are needed to the regulations of the multilateral trade system, consistent with the open, fair and non-discriminatory nature of this system”. As seen in chapter II, these improvements refer not only to matters strictly concerning trade, but also trade matters relating to the environment. On the other hand, some changes as regards trade measures for environmental purposes have already come about, to a degree, in current subregional trade agreements. These are examined in the following chapters of this document.

However, facts have shown that these improvements will not come about within the WTO, at least not in the short term. As stated in chapter I of this document, the results of the Ministerial Conference in Seattle have raised serious quandaries concerning the immediate future of this multilateral trade system. An effort, not yet forthcoming, will be needed to consolidate and transform it into a system which is truly equitable and that contributes, as far as it may, to solving the world’s most pressing problems. These world problems include those of an environmental nature which, in some way, are linked to international trade.

The FTAA negotiations represent an opportunity to advance in this field, which would otherwise be difficult to do in the world ambit. In recent times, it was done by the subregional trade agreements in Latin America and by the North American Free Trade Agreement. In truth, it is a difficult task for the differences that have arisen at a world level to be overcome through hemispheric negotiations that involve the world’s largest power and a group of developing countries that want access to the former’s markets, in addition to special and different treatment. To achieve this, willingness is needed, that apparently does not exist yet, to negotiate a truly different trade system which, amongst other things, effectively supports sustainable development.

Nevertheless, worse still would be to hastily exclude these negotiations, which is what has been happening up to now. This would signify, as regards hemispheric relationships between international trade and the environment, the continuation of a world-wide global system that recognizes the need for change but is powerless to bring about that change. This means delivering the future of the new system into the hands of the deficiencies of the old system and from now on compromising the former’s eventual benefits.
Consequently, the policy that ought to be followed in the FTAA would be to carefully regulate all the relationships between international trade and the environment in order to prevent related conflicts and, if need be, to settle them satisfactorily through basic principles which, as far as possible, should be by consensus, as is the case of the principles established in the Rio Declaration, Agenda 21, and in multilateral environmental agreements.

From a Latin American perspective, the general framework of the regulations that innovate this issue must be the different and special treatment provided to developing and less advanced countries. This must be done through the development of clear and effective rules that establish the necessary guarantees to overcome the inequalities existing among countries that would be party to the FTAA.

Hence, it would not be feasible to propose, as a starting point, a harmonization of environmental policies among the countries of the hemisphere. Rather, this should be considered as a goal to be achieved, together with the overcoming of the inequalities that exist on the American continent. The model for the harmonization of environmental policies, just as is occurring in the case of the European Union, is impossible to follow within the context which is being proposed within the FTAA.(
)
There are criteria that have world consensus and that must be borne in mind when seeking complementarity between trade policies and environmental policies within the FTAA. All of the States must co-operate in a spirit of world solidarity in order to conserve and restore the wellbeing of Earth’s ecosystems, as established by Principle 7 of the Rio Declaration. However, it must be remembered that the States have common but different responsibilities for dealing with environmental defacement, if we bear in mind their historic contribution to that defacement and their varying technological and financial capacities for confronting it; as stated in the same Principle. On the other hand and based on the terms prescribed in Principle 17 of the Rio declaration, general-policy measures that are implemented to promote the inclusion of environmental costs must not distort trade nor international investment.

As stressed in Principle 8 of the Rio declaration, environmental problems stem from unsustainable modalities of production and consumption. Other than exceptional cases, trade, in itself, is not a factor that causes problems. It is however a factor that on certain occasions contributes to causing them.
Consequently and as a starting point, it should be kept clearly in mind within the FTAA that trade measures for environmental purposes are instruments that must be established and enforced in cases of exception and in accordance with certain criteria which ensure that their use, as stated in Principle 12 of the Rio Declaration, does not constitute a means of arbitrary or unjustifiable discrimination, nor a safeguard restriction on international trade.

To achieve this, it is necessary that such measures adapt to criteria that not only prevent any kind of discrimination among nations but that also are fully justified, in other words, that said measures be strictly necessary. This necessity arises when, in the particular case involved, international trade is determining or contributing – or may determine or contribute, depending upon what is established by sound scientific bases and the actual principle of precaution – to a situation of environmental defacement that can be counteracted by international trade restrictions. In addition, these restrictions must be applied to the problem in question and be used, for want of less restrictive measures that could resolve it.

Consequently, it would be advisable that a new trade agreement, such as the FTAA, were to control these questions on the basis of clear criteria such as those contained in Agenda 21, which have been previously transcribed. Among said criteria, we need to particularly stress those relating to the consideration that must be given to the individual growth conditions and needs of developing countries as they advance toward the environmental objectives accorded internationally, just as stated in Agenda 21.

In this context and from every standpoint, it would be advisable that conflicts between international trade and the environment arising within the framework of the FTAA were to be controlled carefully. This would evidently imply a pioneering effort throughout the world and would demand the utmost willingness of the parties involved.

In the first instance, these regulations should be aimed at preventing the possible effects of environmental measures from becoming an obstacle to market access. This might appear to be paradoxical, but it is not. With good cause, the rejection brought on by these measures is due to the fact that they have been used to conceal objectives that are purely protectionist under the guise of international trade restrictions. 

Consequently, the principle ought to be established that restrictions on international trade should be founded on international consensus and multilateral solutions which, in addition, consider the special situation of the developing and less advanced countries.

Therefore, unilateral trade restrictions should be prohibited, as well as the extra-jurisdictional imposition of the domestic legislation of the FTAA member nations.

On the other hand, trade restrictions should not be implemented that imply discrimination between production processes and methods not related with products until such time as a harmonization is carried out which eliminates the environmental asymmetries existing among the FTAA member countries.

In a like manner, we must prevent trade measures for environmental purposes enforced on products within technical standards, regulations and prescriptions pertaining to packaging and packing, labelling, and recycling from becoming obstacles to trade, particularly as regards developing and less advanced nations. Something similar should be done in the case of sanitary and phytosanitary measures.

In addition, it ought to be made clear that trade measures adopted by a MEA Party nation toward another nation party to the same MEA and when both are WTO Members shall not be interpreted as a means of arbitrary or unjustifiable discrimination among countries in which the same conditions prevail, nor as a disguised restriction on international trade if the adoption of said measure complies with all of the ends provided for in the MEA in question. These cases should be submitted to the forums established under the respective MEAs and failing that, to the forum established by the FTAA itself.

It should also be made clear that trade measures imposed by a MEA party nation upon a State not party to the same MEA shall likewise not be interpreted as a means of arbitrary or unjustifiable discrimination among countries in which the same conditions prevail, nor as a disguised restriction on international trade if both Parties are WTO Members.

For this purpose, it will be necessary that those measures comply with all of the ends provided for in the respective MEA that are not essential to achieving the objectives of said MEA and that they do not impose conditions upon a non-Party State that would not be equally demanded of States that are party to the same MEA. This rule would not apply to cases in which the measure adopted were a disguised restriction on international trade.

Lastly, the exportation should be forbidden of merchandise whose sale is prohibited in its country of origin due to environmental considerations, or, it should at least be established that the exporting country has the obligation to fully inform the importing country about this fact, and, that the importing country is entitled to reject such merchandise in the event of deeming it to be hazardous to the environment or to public health. 


Chapter III

The North American free trade agreement and the North American Agreement on Environmental Cooperation

1. Introduction

This chapter examines the North American Free Trade Agreement (NAFTA) and the North American Agreement on Environmental Cooperation (NAAEC) of which Canada, Mexico and the United States are members, from the perspective of the Free Trade Area of the Americas (FTAA). This free trade area occupies a territory of 22 million square kilometres, with a population of 360 million inhabitants, generating an annual product of 6 trillion USD.

NAFTA was negotiated during the Bush Administration and was signed by the three governments on December 17, 1992. The NAAEC was negotiated during the Clinton Administration which began January 1, 1993, and was signed by the three governments on September 14, 1993. The NAAEC is considered a “side agreement” of NAFTA, as is the Agreement on Labour Cooperation Agreement among the three countries, which was negotiated simultaneously with the NAAEC in response to an initiative of the Clinton Administration. NAFTA and the “side agreements” went into force on January 1, 1994.(
)
NAFTA is a trade agreement whose basic objective is to establish a free trade area in Canada, Mexico and the United States. NAFTA additionally contains some provisions regarding the relationship between international trade and the environment for the purpose of resolving some of the problems posed by trade measures and environmental measures. These provisions make the trade agreement greener to a certain extent and, incidentally, surpass the prescriptions of the GATT on this subject.

The NAAEC, for its part, is an environmental cooperation agreement whose objectives, though limited in regard to environmental cooperation, include and surpass trade relations among the three countries.(
) The Agreement seeks to elevate the levels of environmental protection in the three countries and the effectiveness of environmental law. Most of the provisions focus on the latter, thus enabling us to affirm that their main purpose is to ensure that none of the three countries acquire trade advantages over the others based on the lax enforcement of its environmental law.(
)
NAFTA and, to a certain degree, NAAEC, represent an unprecedented experience in regard to the relation between trade measures and environmental measures, which link three important countries from the region of the world which would eventually be involved in a Free Trade Area of the Americas (FTAA), including the United States.

Much has been written about NAFTA. One of the recurrent topics is its pros and cons from the economic point of view, which generated different analyses in the first three years.(
) In addition to these initial evaluations, there have been more, including those which underscore the figures delivered in 1999 by the Free Trade Commission of the Agreement, five years after going into effect.(
) The subject of the environmental impact of NAFTA has also been analysed.(
) The truth of the matter is that all of the analyses present serious methodological difficulties. In the course of 1999, the North American Commission for Environmental Cooperation published its first report on the state of the environment in North America. What we are interested in, however, are the aspects of NAFTA which are relevant in terms of trade and environmental measures. In this regard, it is important to underscore that it has sometimes been said that some “lessons” are to be learned from NAFTA and they must be taken into consideration in the future(
).

This document shares the idea that NAFTA is a model, which should be taken into consideration when establishing the FTAA, in terms of articulating trade and environmental measures in one single international agreement, which represents a “lesson” in itself. The way this articulation should be carried out, which does not precisely consist of automatically transferring the provisions of NAFTA to FTAA, is examined throughout this chapter.

2. The North American Free Trade Agreement (NAFTA)

NAFTA establishes a free trade area in Canada, Mexico and the United States (Article 101), in keeping with certain principles and rules, the most outstanding of which are the principles of national treatment, most-favored-nation treatment and transparency (Article 102).

In regard to national treatment, the first paragraph of Article 301 of NAFTA establishes that each Party shall accord national treatment to the goods of another Party in accordance with Article III of the GATT, including its interpretative notes or any equivalent provision of a successor agreement to which all Parties are party, are incorporated into NAFTA and made part of the Agreement.

Consequently, paragraphs one and two of Article 302 of the same Agreement establish that no Party may increase any existing customs duty, or adopt any customs duty on an originating good, additionally, each Party shall progressively eliminate its customs duties on originating goods in accordance with its Tariff Schedule.

In regard to non-tariff measures, paragraph one of Article 309 of NAFTA establishes that no Party shall adopt or maintain any prohibition or restriction on the importation of any good of another Party or on the exportation or sale for export of any good destined for the territory of another Party, except in accordance with Article XI of the GATT, including its interpretative notes.

The same precept adds that, to this end, Article XI of the GATT and its interpretative notes or any other equivalent provision of a successor agreement to which all Parties are party, are incorporated into NAFTA and made part of the Agreement.

Last, the first paragraph of Article 315 establishes that any of the Parties may adopt or maintain restrictions justified under Articles XI.2 (a) or XX (g), (i) or (j) of the GATT, regarding the exportation of goods of the Party to the territory of another Party, only provided two conditions listed therein are respected.(
)
3. NAFTA’s relation to the GATT

Article 103 of NAFTA establishes that the Parties affirm their existing rights and obligations under the GATT and other agreements of which they are party, yet it then establishes that in the event of inconsistency between such other agreements and NAFTA, the provisions of the latter shall prevail to the extent of the inconsistency, unless otherwise specified therein.

A similar provision should be included in the FTAA in keeping with the improvements to the rules and disciplines of the WTO introduced by FTAA. It is important to bear in mind that the negotiation bases of FTAA include the incorporation of these improvements whenever possible and appropriate, taking into consideration the full implications of the rights and obligations of the Member States of the WTO.

4. International trade and the environment under
NAFTA. The Preamble to NAFTA

A quick review of the Agreement shows that it contains several references to the environment throughout the international agreement, beginning with the Preamble.

In effect, after listing the economic and trade purposes which have led the three governments to enter into this Agreement, it is stated therein that they are determined to “undertake each of the preceding in a manner consistent with environmental protection and conservation”, to “promote sustainable development” and to “strengthen the development and enforcement of environmental laws and regulations”.

These purposes are reflected in different manners in the provisions of the Agreement referring to the environment, which are analysed as follows.

5. NAFTA’s relationsip to international
environmental agreements

The first provision which interests us in this regard is Article 104 which regulates the relationship between NAFTA and environmental and conservation agreements. In this regard, it is stated that in the event of inconsistency between NAFTA and the specific commercial obligations contained in CITES, the Montreal Protocol, the Basel Convention and other treaties,(
) these obligations shall prevail to the extent of the inconsistency, provided that where a Party has a choice among equally effective and reasonably available means of complying with such obligations, the Party chooses the alternative that is the least inconsistent with the other provisions of the Agreement. On the other hand, NAFTA leaves open the possibility of including the amendments to future treaties and adding new international environmental agreements.(
)
Thus, to a certain extent and naturally within its scope, NAFTA resolves one of the main problems which has been posed within the WTO system, namely the doubts regarding the compatibility of multilateral environmental agreements (MEA’s) with this system. The solution can be found in explicitly establishing that certain MEA’s (and some bilateral agreements) prevail over NAFTA in regard to the trade measures established in them. This rule is susceptible to extension to other MEA’s and, in general, to any other environmental agreement, by means of a modification in writing to Annex 104.1

The manner in which NAFTA resolves this problem is related to the criterion established in Chapter 39 of Agenda 21, in the sense that the trade measure selected should be that which applies the minimum restrictions necessary to accomplish the objectives.

This criterion, which should be considered in the FTAA is being included in other international agreements, such as the Agreement on Technical Barriers to Trade whose Article 2 establishes that “technical regulations shall not be more trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment would create…”. This criterion has also been reflected in some decisions of the Special Groups of GATT.(
)
6. Market access and
technical barriers to trade

As mentioned in Chapter II of this document, the standards-related-measures may, directly or indirectly, affect market access. The Third Part of NAFTA is dedicated to this subject. The following is an analysis of the main provisions of Chapter IX of the Third Part, on standards-related measures.

Article 903 of NAFTA establishes that in addition to previous provisions in regard to other international treaties, the Parties mutually affirm their existing rights and obligations relating to standards-related-measures under the GATT Agreement on Technical Barriers to Trade and all the other international treaties, including environmental and conservation treaties to which such Parties are party.(
)
In the first paragraph of Article 904, NAFTA recognizes that each Party is entitled to adopt, maintain or apply standards-related-measures, including those relating to safety, the protection of human, animal and plant life and health, the environment, and consumers, and measures to ensuring their enforcement or implementation.(
)
Similarly, in the second paragraph of Article 904, NAFTA recognizes that each Party is entitled to establish the levels of protection that it considers appropriate in pursuing its legitimate objectives of safety or the protection of human, animal or plant life or health, the environment or consumers, in accordance with the second paragraph of Article 907.(
)
In view of the fact that standardization cannot imply discriminatory treatment, the third paragraph of Article 904 specifies that, in respect of standards-related-measures, each Party shall accord to goods or service providers of another Party, national treatment or treatment no less favourable than that it accords to like goods, or in like circumstances to service providers, of any other country.

Last, the fourth paragraph of Article 904 establishes that no Party may prepare, adopt, maintain or apply any standards-related-measure with a view to or with the effect of creating an unnecessary obstacle to trade between the Parties.

The same precept establishes that a measure is not considered to pose unnecessary obstacles to trade when: a) the demonstrable purpose of the measure is to accomplish a legitimate objective; and b) such measure does not operate to exclude goods of another Party that meet that legitimate objective.

The expression “legitimate objective” has no precise definition in NAFTA, yet Article 915 establishes that it must at least include, among others, the protection of human, animal or plant life or health, the environment or consumers, as well as sustainable development.(
)
Special mention must be made of the NAFTA rules on standards compatibility. The first paragraph of Article 906 establishes that the Parties shall work jointly to enhance the level of safety and protection of human, animal or plant life or health, the environment and consumers. The second paragraph of the same precept establishes that the Parties shall make compatible, to the greatest extent practicable, their respective standards-related-measures, without reducing the level of safety or protection of human, animal or plant life or health, the environment or consumers, so as to facilitate trade of goods or services between the Parties.(
)
In keeping with the above, the third paragraph of Article 906 establishes that, a Party shall, upon the request of another Party, seek, through appropriate measures, to promote the compatibility of a specific standard or conformity assessment procedure that is maintained in its territory with the standards or conformity assessment procedures in the territory of the other Party.(
)
In regard to this topic, NAFTA carefully follows the rules established in the WTO system, particularly in the Agreement on Technical Barriers to Trade. Thus, some of the main problems regarding the possible effects of environmental measures in market access do not have solutions in NAFTA.

This is the case, first of all, of the matter of production methods and processes. In effect, NAFTA lacks a standard prohibiting the enforcement of trade restrictions implying discrimination between processes and production methods not related to the products. This has caused permanent friction between Mexico and the United States, so it is not surprising that in the NAFTA negotiations it has not been satisfactorily resolved.(
)
Mexico’s point of view has been reiterated tirelessly: allowing restrictions to international trade based on PMPs means opening a door to a wide spectrum of factors which have to do with production and, definitely facilitate a complete distortion of international trade, in favour of protectionist interests.(
)
On the other hand, the provisions of NAFTA do not prevent the prescriptions applied for environmental purposes to the products, including technical regulations and standards and prescriptions regarding packing and packaging, labelling and recycling from becoming trade barriers, particularly in developing nations such as Mexico.

As indicated in Chapter II, the small and medium enterprises of developing countries do not have the access to the resources of all sorts required to adapt to the new prescriptions of export markets and, in practice, their establishment may lead to the creation of non-tariff barriers to trade. 

The NAFTA provision prescribing that no Party may apply standards-related-measures with a view to or with the effect of creating unnecessary obstacles to trade between the Parties, recognizes as exceptions those cases in which a legitimate objective is pursued, such as environmental protection. In practice, this exception may enable certain measures to become unnecessary obstacles to trade.
7. Sanitary and
Phytosanitary measures

Sanitary and phytosanitary measures may also directly or indirectly affect market access. The Second Part of NAFTA is dedicated to trading in goods and, included in this part, Chapter VII addresses the agricultural sector and sanitary and phytosanitary measures. This last subject is regulated in Section B of the above-mentioned chapter (Articles 709 to 724).

NAFTA establishes that each Party may, in accordance with this section, adopt, maintain or apply any sanitary or phytosanitary measure necessary to protect human, animal or plant life or health in its territory, including a measure which is more stringent than an international guideline or standard, as well as establish the levels of protection it deems appropriate (Article 712, paragraphs one and two).

The same precept prescribes that these measures must be based on scientific principles which take into consideration the pertinent factors and not be sustained when there is no longer any scientific foundation to do so, and be based on a risk assessment suited to the circumstances (paragraph three). In any case, the measure involved must not imply discriminatory treatment, must be applied only to the degree necessary to reach the level of protection and not aim to create a disguised restriction to trade among the Parties (paragraphs four, five and six).

In general, these provisions concur with the provisions of the SPS addressed in Chapter II. However, unlike SPS (with some conditions), NAFTA does not include, the precautionary principle. On the other hand, NAFTA explicitly prescribes that any Party which affirms that a sanitary and phytosanitary measure of another Party contradicts the regulations of the Agreement, shall have the burden of proving the inconsistency in the technical consultations carried out (Article 723, paragraph six).(
)
8. International investment
and the environment

In regard to investment, Chapter XI of NAFTA establishes that each Party shall accord to investors of another Party national treatment and most-favored-nation treatment with respect to the establishment, acquisition, expansion, management, conduct, operation and sale or other disposition of investments (Articles 1102 and 1103).

Additionally, NAFTA establishes that the investors and the investments of investors shall be accorded the best treatment required by Articles 1102 and 1103 and that each Party shall accord the investments of the investors of another Party treatment in accordance with international law, including fair and equitable treatment and full protection and security. (Articles 1104 and 1105).

This international investment regime includes other guaranties such as the prohibition of imposing the performance requirements specified in NAFTA. Measures exempt from this prohibition are those requiring that investment use a certain technology to comply in general with health, safety and environmental requirements and measures to: a) ensure compliance with the laws and regulations which are not compatible with the provisions in NAFTA; b) protect human, animal or plant life or health; or c) the conservation of living or non-living exhaustible natural resources (Article 1106).

Last, this international investment regime guarantees that none of the Parties may nationalize or expropriate, directly or indirectly, an investment of an investor of another Party in its territory, nor adopt any measure equivalent to expropriation or nationalization of said investment, except under certain requirements, including payment of compensation in compliance with the terms established by NAFTA (Article 1110).

The subject of international investment is very important, even more so than the subject of international trade in goods and services if we take into consideration that the financial flows worldwide are 40 times greater than trade flows in an increasingly deregulated world. From the environmental perspective, free access to investment poses some relevant problems, which in Mexico’s case can be illustrated with the relocation of the highly polluting industries and the increasing pressure on natural resources which are comparatively more abundant and accessible. As indicated in the United Nations Conference on Trade and Development (UNCTAD), direct foreign investment in Latin America and the Caribbean has increased significantly as of 1991 (in 1997 it increased 28% compared to 1996) and, in regard to Mexico, it has shown sustained growth in these years, despite the crisis which started in this nation in 1994.(
)
NAFTA prescribes that no part of Chapter XI of the Agreement, which regulates international investment, may be interpreted as an impediment for the Parties to adopt, maintain or implement any measure, otherwise compatible with this Chapter, considered appropriate to ensure that the investments in its territory are made taking into consideration environmental concerns. This is established in the first paragraph of Article 1114.

The expression “environmental concerns” is ambiguous, yet interpreted in the strictest sense it should be understood as a reference to shelters adopted in the policies and provisions existing in the receiving country for environmental protection. Consequently, the free flow of investment recognizes as a limit the internal environmental measures which, incidentally, do not imply open discrimination vis-à-vis the objectives of NAFTA. These measures may, for example, restrict the relocation of highly polluting industrial establishments or prevent activities involving an overexploitation of natural resources.

Although it is appropriate for any of the Parties to adopt, maintain or implement all the measures compatible with NAFTA deemed appropriate to ensure that all the investments take into consideration environmental protection in its territory, the contrary is equally appropriate, that is, that none of the Parties may decrease their internal environmental measures as a method to encourage investment, establishing a sort of “environmental haven”.

Thus, the second paragraph of Article 1114, recognizes that this conduct is inappropriate and establishes that a Party should not waive or otherwise derogate from, or offer to waive or otherwise derogate from, such measures as an encouragement for the establishment, acquisition, expansion, or retention in its territory of an investment of an investor. Conduct appearing to have these characteristics may lead to a consultation process.

NAFTA also establishes a dispute settlement mechanism between one Party and an investor of another Party, for the purpose of, in keeping with the terms of the Agreement, ensuring “both equal treatment among investors of the Parties in accordance with the principle of international reciprocity and due process before an impartial tribunal” (Article 1115).

9. Patents and the environment

The first paragraph of Article 1709 of NAFTA establishes each Party shall make patents available for any inventions, whether products or processes, in all fields of technology, provided that such inventions are new, result from an inventive step and are capable of industrial application.

The second paragraph of the same precept adds that each Party may exclude from patentability inventions if preventing in its territory the commercial exploitation of the inventions is necessary to protect, among others, human, animal or plant life or health or to avoid serious prejudice to nature or the environment, provided that the exclusion is not based solely on the ground that the Party prohibits commercial exploitation in its territory of the subject matter of the patent.

This exception is complemented in the third paragraph of this precept, establishing that each of the Parties may exclude from patentability plants and animals, among others, (except micro-organisms), as well as essentially biological processes for plant and animal production other than non-biological and microbiological processes for said production. However, each Party may grant protection to plant varieties through patents, a sui generis protection scheme or both.

Thus, the above-mentioned NAFTA provisions are similar to those contained in the Agreement on TRIPS, which was incorporated to the WTO system in 1994.(
)
10. General exceptions

In close concurrence with the GATT, the Agreement establishes a system of general exceptions, incorporating Article XX of the GATT in the text of the Agreement, with the scope of environmental provisions contained in the above-mentioned Article XX.

The first paragraph of Article 2101 of the Agreement establishes that for the purposes of the Second and Third Parts on trading in goods and technical trade barriers respectively, (except the provisions applicable to services), are incorporated in the Agreement and Article XX of GATT and its interpretative notes, or any equivalent provision of a successor agreement to which all Parties are party are made a part of the Agreement.

On the other hand, the same precept goes on to literally prescribe the following: “The Parties understand that the measures referred to in Article XX (b) of GATT include environmental measures necessary to protect human, animal or plant life or health, and that Article XX (g) of GATT is applicable to measures related to the conservation of living or non-living exhaustible natural resources.”

Two differences are thus observed between GATT and NAFTA: (i) NAFTA explicitly states that environmental protection measures, if they are related to the protection of human or animal life or health, etc., are included in the general exceptions. It is important to recall that this point has been a subject of discussion in the WTO system; and (ii) NAFTA explicitly states that the mention of conservation of exhaustible natural resources should be understood to mean living and non-living exhaustible natural resources, which is another issue that has been discussed in the WTO.

11. Dispute settlement

Chapter XX of NAFTA establishes a dispute settlement procedure which shall apply with respect to the avoidance or settlement of all disputes between the Parties regarding the interpretation or application of this Agreement or wherever a Party considers that an actual or proposed measure of another Party is or would be inconsistent with the obligations of this Agreement or cause nullification or impairment. (Article 2004).

In view of the fact that these disputes may arise in regard to what is established in NAFTA and GATT (or in the agreements negotiated in compliance with the same, or in any other successor agreement), NAFTA establishes that said disputes may resolved in one forum or the other, at the discretion of the complaining Party (first paragraph of Article 2005).

This rule has exceptions which are established in the following three paragraphs of Article 2005 and which provide that dispute settlement will be submitted to the NAFTA forum when: (i) the third Party to the Agreement (the government which is neither the complaining Party or the Party complained against), expresses its will to settle the dispute in compliance with NAFTA and there is no agreement to have a single forum with the complaining Party; (ii) the defendant alleges that its actions are based on Article 104 regarding ties to environmental and conservation treaties and requests in writing that the matter be examined in compliance with the terms of the Agreement; and (c) in disputes regarding the agricultural sector and sanitary and phytosanitary measures, as well as standards-related-measures the Party complained against requests in writing that the matter be examined in compliance with the Agreement.(
)
NAFTA does not resolve the cases of the single forum when they pertain to trade measures having environmental objectives included in a MEA, it is limited, as previously stated, to regulating the relation between NAFTA and environmental and conservation treaties and establishes that the obligations included in some of them will prevail over NAFTA, depending on the extent of inconsistency, under certain circumstances.

It is advisable that the FTAA find a solution to the problem of the single forum, remitting the settlement of disputes resulting from the application of a trade measure having environmental objectives of a MEA’s to the forum established in that MEA’s, unless one of the countries involved in the conflict is not a member of that MEA’s, in which case, the only possible forum is that which is established by the FTAA.

12. The enforcement of dispute settlement mechanisms

To date, in NAFTA there have been no disputes among the States in regard to the enforcement of the Agreement. However, some disputes are beginning to arise between the investors and the States in regard to Chapter XI, involving environmental issues.

In Mexico, the first case of this sort has been the suit filed by an American company against the Government of Mexico and the government of the state of San Luis Potosí, in regard to an investment project for the establishment of a disposal site for hazardous waste in the Municipality of Guadalcázar (San Luis Potosí).

The dispute originated with the refusal of the Municipality of Guadalcázar to authorize the construction and operation of this disposal site for hazardous waste, apparently due to pressure from the inhabitants and environmental groups. However, this project had the required federal and state authorization: environmental impact assessment and authorization to install and operate the disposal site, as well as state land-use authorization to install the disposal site.

The complaining Party claimed that this was a case of discrimination against it because it was denied national treatment, most-favoured-nation treatment, the level of treatment and the minimum level of treatment established in previously discussed Articles 102 to 105 of NAFTA. The complaining Party also sustained that the denial of authorization and related actions, constitute direct or indirect expropriation of the investment and company of the complaining Party, which does not comply with the requirements set forth in Article 1110 of NAFTA. Last, the complaining Party stated that the government of the state of San Luis Potosí had requested performance requirements prohibited by (f) of the first paragraph of Article 1111 of NAFTA.

The solution to this dispute, implying paying damages for several tens of millions of American dollars is still pending before an arbitral panel established for this purpose.

13. The North American Agreement on
Environmental Cooperation Agreement (NAAEC)

A formal reading of NAAEC indicates that it is an international agreement which, taking into consideration the ecological, economic and technological differences among the three countries, promotes international cooperation in an effort to achieve sustainable development and improve the levels of environmental protection, with the participation of society.

Taking the above into consideration, at the sub-regional level this Agreement would somehow fill a void existing at the regional and world level. There is no general international agreement establishing the duties and right of the States in regard to environmental protection and sustainable development, providing a system of cooperation, among other instruments to promote the attainment of these objectives. The NAAEC would, at least, establish a system of cooperation which would benefit the environment and sustainable development.

From this perspective, the relationship between the NAAEC and NAFTA could basically be explained by the historical circumstances in which the first was generated, because the truth of the matter is that even environmental cooperation is a subject which exceeds the subject of international trade.

The review of the more general objectives of the NAAEC would support this conclusion on the circumstantial relationship between NAAEC and NAFTA: encourage environmental protection and improvement in the territory of the Parties, for the well-being of current and future generations; promote sustainable development based on cooperation and mutual support of environmental and economic policies; increase cooperation among the Parties in an effort to conserve, protect and improve the environment, including wildlife; promote effective and economically efficient environmental measures; and promote policies and practices to prevent pollution ((a), (b), (c), (i) and (j) of Article 1).

It is important to mention that in addition to these general objectives, there are other more specific objectives, such as, first of all, the objectives referring to international trade: support the environmental goals and objectives of NAFTA, as well as avoid the creation of distortions or new trade barriers ((d) and (e) of Article 1). These specific objectives make it possible to establish complementary relations between NAAEC and NAFTA.

And this is the case, in the second instance of the objectives referred to in the environmental law: strengthen cooperation in order to create and improve environmental laws, regulations, procedures, policies and practices; improve the observance and enforcement of environmental laws and regulations; and promote the transparency and participation of society in the creation of environmental laws, regulation and policies ((f), (g) and (h) of Article 1). In this case, it is more difficult to establish complementary relations between NAAEC and NAFTA.

Nevertheless, a more careful reading of NAAEC indicates that the objectives referenced in environmental laws receive preferential treatment in this Agreement. This occurs especially with the obligation of the Parties to effectively apply laws and regulations: most of the 51 articles of the Agreement address this issue. The above leads us to the conclusion that, in all truth, we are in the presence of an international agreement whose main purpose is to promote the development of environmental law and, above all, ensure effective application.

In this understanding, the complementary relations between NAAEC and NAFTA would consists basically in that the first would assure the second, as has been previously mentioned, that none of the three countries would acquire trade advantages over the other based on omissions in the effective enforcement of its environmental law.

The history of the establishment of NAAEC, and the manner in which its application has developed in these years, indicates that this conclusion is far from audacious. It is true that there is an official program of the Commission for Environmental Cooperation which includes many points related to the different objectives of NAAEC; yet it is a fact that the subject of effective enforcement of environmental law has ended up concentrating much of its attention. The development of environmental law, on the other hand, as been an issue of concern within NAAEC.

What must be examined, from the perspective of FTAA is if it is necessary to have an Environmental Cooperation Agreement which can complement it, as it was designed and as it operates in practice. The development of environmental law and its effective enforcement in a given country is, by definition, a task which is the sovereign competency of that country. This could lead to an initial rejection of the idea of considering clauses in FTAA similar to those contained in NAAEC.

However, it must be said in favour of NAAEC that it does not pretend to limit the sovereign right of the Parties in environmental matters. On the contrary, in its Preamble it states that the governments of the three countries reaffirm the sovereign right of the States to use their own resources according to their own environmental and development policies. This statement is consistent with principle 21 of the Stockholm Declaration, now incorporated as principle 2 of the Rio Declaration, which is literally transcribed in the Preamble.(
) Furthermore, and in keeping with these principles, the provisions of NAAEC on the development of environmental law and its effective application attempt to protect the sovereign right of the Parties, in the terms examined as follows.

However, the existence of a persistent pattern of failure to effectively enforce environmental law may lead to the imposition of an action plan to correct that pattern in one of the Parties, as well as the imposition of monetary enforcement assessments to this end and the suspension of benefits derived from NAFTA to collect the monetary enforcement assessments. This assumer, among other things, that the Parties are empowered to assess the sovereign decisions of the administrative and jurisdictional bodies of any of the Parties and determine whether or not the decisions represent a failure to effectively enforce the environmental law in question.

NAAEC is made up of Six Parts which successively regulate the obligations of the Parties, the Commission for Environmental Cooperation (consisting of a Council, a Secretariat and a Public Advisory Committee), cooperation and provision of information, consultations and dispute resolution, the general provisions and the final provisions. The Agreement is supplemented by five Annexes.

14. Recognition of the sovereign right
of the Parties in environmental issues

Article 3 of NAAEC, which is in the provisions pertaining to the obligations of the Parties, recognizes the right of each one of the Parties to establish, at the domestic level, its own levels of environmental protection, and the environmental development policies and priorities, as well as to consequently adopt and amend its environmental laws and regulations.

On the other hand, Article 37 of NAAEC, which is the first of the general provisions of the Agreement, establishes that none of its provisions shall be interpreted in such as way that the authorities of one of the Parties are granted the right to undertake activities for the enforcement of environmental law in the territory of the other Party. Article 38 adds that none of the Parties shall grant the right to act in its law against any of the other Parties, based on the fact that a measure of another Party is inconsistent with this Agreement.

Thus, the extra-jurisdictional enforcement of the environmental law of any of the Parties is prohibited, at least in the territory of any of the other Parties, which implies, from the trade perspective, that unilateral restrictions to international trade based on the internal environmental law of any of the Parties are prohibited. This provision is consistent with the objective of NAAEC of “preventing the creation of distortions or new trade barriers” ((e) of Article 1).

As stated in Chapter II of this document, unilateral trade measures have caused significant conflicts in the WTO system and not all its Members affirm that the system limits them to develop policies referring exclusively to the protection of resources in their own territory.

The precept, however, does not dispel the doubts surrounding the enforcement of environmental law of a State in international zones, that is, in zones outside the sovereignty and jurisdiction of the Parties, by means of establishing trade measures such as those which originated the tuna-dolphin conflict. In this regard, FTAA must be particularly clear and ban the establishment of that type of measures.

15. The obligation of the Parties 
to provide high levels of protection

This recognition of the sovereign rights of the Parties, however, goes hand-in-hand with the commitment of each Party to guarantee that its laws and regulations foresee high levels of environmental protection, as well as the commitment to make an effort to improve these provisions. This is so established in Article 3.

NAAEC does not define what is to be understood by “high levels of protection”, but it is evident that this requirement does not imply similar levels protection among the Parties, if we take into consideration, as in the Preamble, the differences in their economic, technological and infrastructure differences. Thus, “high standards of protection” should be understood in the territory of each Party in keeping with its specific economic, technological and infrastructure capacity.

In regard to the obligation to “improve” environmental laws and regulations, it is important to recall that one of the objectives of NAAEC is to “strengthen cooperation in order to prepare and improve environmental laws, regulation, procedures, policies and practices” ((f) of Article 1). In keeping with the above, NAAEC establishes that one of the functions of the Council consists of strengthening cooperation in order to create environmental laws and regulations, and continuously improve them. (Article 10, paragraph three).

This type of provision should be considered carefully if they are proposed for inclusion in FTAA. It is praiseworthy that there is an international commitment to set high levels of environmental protection and it is necessary, in a free trade agreement, to prevent trade advantages derived from the existence of low levels of environmental protection. Yet, it appears to be indispensable to at least specify that these levels of protection should be in keeping with the specific conditions of each country, which involves not only its economic, technological and infrastructure capacity.

16. The obligation of effectively enforcing 
environmental laws and regulations

Another objective of NAAEC consists of “improving the observance and enforcement of environmental laws and regulations” ((g) of Article 1).

Consequently, one of the obligations accepted by the Parties consists of “effectively enforcing its environmental laws and regulations by means of appropriate environmental measures”, as well as guaranteeing “the availability, in compliance with its own legal system of judicial, quasi-judicial or administrative action for enforcing its environmental laws and regulations, in an effort to sanction or repair violations of said laws and regulations” (Article 5, paragraphs one and two).

Each of the Parties is responsible for determining the appropriate environmental measures for the effective enforcement of its laws and regulations in this regard. This is underscored in the first paragraph of Article 5 with the reference made to Article 37 of NAAEC (which, as previously mentioned, establishes that none of its provisions shall be interpreted in such a way that the authorities of one of the Parties are granted the right to undertake activities to enforce its environmental law in the territory of another Party). The fact of the matter is that these measures should generate effective enforcement of these laws and regulations.(
)
Additionally, the provision of procedures for the enforcement of environmental law should be in keeping with the legal system of each Party, as underscored in the second paragraph. However, these procedures should include with certain characteristics specified in NAAEC in regard to access to procedures and procedural guarantees as follows.

Once again, it is important to mention that this type of provision should be considered carefully, if they are proposed for inclusion in FTAA. There are additional reasons: the effective enforcement of environmental law is a matter of degrees, as is the case with all law. On the other hand, in an international agreement what is a matter of concern is that the failure to effectively enforce environmental law should not lead to trade advantages. This and other aspects must be taken into consideration.

17. The obligation regarding access to the procedures for the enforcement of environmental law and procedural guarantees

Each Party must ensure that persons have appropriate access to the procedures for the enforcement of its environmental laws and regulations. This access is limited to persons with legal standing. (Article 6, first paragraph).

Private access to remedies shall include rights, in accordance with the Party's law, which in the NAAEC are exemplified as the right to sue for damages, seek sanctions or remedies, request the competent authorities to take appropriate action to enforce environmental laws or request precautionary measures (Article 6, second paragraph).

This guarantee to access is accompanied by other procedural guarantees established in Article 7, which unlike access to proceedings are not remitted, with some exceptions, to the internal law of each Party, but directly prescribed.

In effect, this Article establishes that each Party shall guarantee that the procedures are fair, open and equal, and for this purpose it is prescribed that the Party shall establish that they comply with certain requirements.(
) Similarly, each Party shall establish that the definitive resolutions regarding the merit of the matter must observe certain requirements.(
) Furthermore, each Party shall guarantee that the Parties have, based on their law, the opportunity to seek review of the final decisions. And, last, each Party shall guarantee that the competent tribunals in these proceedings, or the tribunals which review them, be impartial and independent, and that they have no substantial interest in their results.

In regard to this type of provision, it is important to mention that they would be superfluous in FTAA, because the internal laws of each one of the potential Member States of the FTAA regulate these matters. Thus, it would suffice to remit matters to internal laws.

18. Submissions in the event of failure
to effectively enforce environmental law

The obligation of each of the Parties to effectively enforce their environmental law may lead to a conflict, which should be resolved by the competent bodies established by NAAEC. These conflicts may be generated by “failure to effectively enforce environmental law” by one of the Parties or by the “existence of a new persistent pattern of failure to effectively enforce environmental law”.

The provisions regulating these matters were negotiated at length by the three governments due to their association with issues of sovereignty. Indeed, the effective enforcement of the internal law of a country competes the sovereign powers of each country and it is not possible, although the countries have committed to effectively enforce their own law that the specific disputes regarding omissions to said enforcement be taken to different fora of national courts. Additionally, the feasibility of considering trade sanctions for this type of conflict was carefully discussed.

It was ultimately decided to establish two types of procedures: an initial procedure in Section “B” of the Third Part of NAAEC (the Section pertaining to the Secretariat) for the cases of omissions in the effective enforcement of environmental law, and a second procedure in the Fifth Part of NAAEC (the Part dealing entirely with consultations and dispute settlement) for the instances in which there is a persistent pattern of failure to enforce environmental law. It is important to note that in both cases the procedures are associated with accomplishing the goals of NAAEC.

This section examines the first of these procedures which is regulated by Articles 14 and 15 of NAAEC. Based on these precepts, any person or organization having no government association may make submissions to the Secretariat when a Party is “incurring in a failure to effectively enforce its environmental law” and the Secretariat, in keeping with certain criteria, may request a response from that Party.

With the above-mentioned response, the Secretariat, if it deems the submission merits preparing factual records must inform the Council, indicating its reasons. The Council may order the Secretariat to prepare factual records, with a two-thirds vote of the members.

The draft factual records prepared by the Secretariat must be presented to the Council and any Party may make observations regarding its accuracy. Wherever applicable, said observations should be incorporated by the Secretariat in the final file to be presented to the Council. By a two-third vote of the members, the Council may make the final factual records available to the public.

Thus, the procedure contemplates the establishment of a series of facts corresponding to a specific case, linked to an alleged omission in the effective enforcement of the environmental law in that specific case. From that perspective, the procedure is somewhat similar to what is known in Mexican internal as ad perpetuam, which is a procedure of “voluntary jurisdiction”, by means of which the complaining Party seeks to justify a fact or accredit a right, without the actual existence of a dispute among the Parties.(
) In fact, just as that procedure is established in the NAAEC and in the Guidelines created by the Commission for Environmental Cooperation for presenting submissions to Articles 14 and 15 of the Agreement, the procedure ends with the final factual records and, eventually, with its publication.

The consequence of all of the above-mentioned is that the procedure does not allow for a legal qualification of those facts, or the adoption of a measure regarding the alleged omission in the effective enforcement of the environmental law, originating the procedure. The submission is defined in the Guidelines, contrary to what might be understood, as a “documented affirmation”, that is, as merely a documented affirmation that one of the Parties of the NAAEC “fails to effectively enforce its environmental law”. Thus, the submission presented must be understood to focus exclusively on the preparation of a factual record and, wherever applicable, its publication.

Paragraph three of Article 15 of NAAEC indicates that the preparation of factual records “shall be without prejudice to any further steps that may be taken with respect to any submission”. This provision raises the question of the possibility of adoption of other types of measures in the procedure. However, from the context of the Agreement it is clear that this is not the case and that these “ulterior measures” can only refer to other situations, probably to the procedure followed when there is a persistent pattern of omissions in the effective enforcement of the environmental law, among others. In effect, neither the Secretariat nor the Council is empowered to adopt other measures in this procedure, other than those expressly established in Articles 14 and 15. These “ulterior measures” thus correspond to another type of situation.

Consequently, the conclusion is that the only legal consequence of opening a file of facts is that the facts are recorded, which could be the basis of an imputed omission in the effective enforcement of environmental law, because preparing the record does not necessarily mean that the allegation is true.(
)
From the FTAA perspective, the conclusion would be that this type of provision does not contribute to the operation of a free trade agreement. In effect, the concern from the free trade point of view is that a given omission in the effective enforcement of environmental law does not become an undue trade advantage. In order to solve this conflict, there are specific dispute settlement procedures in NAFTA and there would also necessarily be in FTAA. These procedures must naturally take into consideration the sovereign powers of the administrative and jurisdictional organs of each State to determine the scope of its own law and determine its appropriate enforcement in concrete cases.

In practice, submissions have already been taken to the Secretariat for omission in the effective enforcement of the environmental law of one of the Parties. Later, the case of the cruise ship dock in Cozumel (Mexico) is summarized to illustrate this point.

19. The existence of a persistent pattern of failure to effectively enforce environmental law. Consultation and dispute resolution

On the other hand, any Party may initiate a procedure when there is “a persistent pattern of failure to effectively enforce environmental law” of another Party, which originates a dispute, which must be submitted to an arbitration panel, in keeping with the procedure established in NAAEC (Articles 22 and subsequent articles).

If the final report of the panel determines that there has been a persistent pattern of failure to effectively enforce environmental law, the disputing Parties may agree to a mutually satisfactory action plan to correct said pattern (which normally takes into consideration the determinations and recommendations of the panel). If no agreement is reached regarding an action plan, the panel may be requested to reconvene in order to determine if any other action plan applied to correct the pattern of non-enforcement by the accused Party is sufficient for this purpose and, if so, it approves it. If this is not the case, the panel itself will establish a plan in accordance with the legislation of the accused Party and may, if warranted, impose a monetary enforcement assessment.

If an agreement is reached on a action plan, yet no agreement is reached regarding whether or not the Party complained against is fully complying with the action plan stipulated by the disputing Parties (or by a panel), any Party may request that the panel reconvene. The panel will determine if the Party is fully complying with the action plan and, if this is not the case, will impose a monetary enforcement assessment.

The monetary enforcement assessment was initially set at as much as 20 million American dollars, or the equivalent amount in the currency of the Party complained against. It is stipulated that, after the first year of the Agreement, the contribution shall not exceed 0.007 percent of the total trade of goods between the Parties. The monetary enforcement assessments must be used, under the supervision of the Council, to improve or strengthen the environment or the enforcement of the environmental law of the Party complained against, in compliance with its laws.(
)
When a Party fails to pay the monetary enforcement assessment, the complaining Party may suspend the benefits derived from NAFTA vis-à-vis the Party complained against, for a sum no exceeding the amount necessary to collect the monetary enforcement assessment.

To date, there has been no case of a dispute caused by a persistent pattern of failure to effectively enforce the environmental law of any of the Parties.

In any case, it is questionable whether or not this type of provision belongs in a free trade agreement such as the FTAA. In effect, a mechanism of these characteristics, conceived in such broad terms—any persistent pattern of failure to effectively enforce environmental law may give way to a dispute--, is at best contradictory with the sovereign powers of the States to enforce their own environmental law and, in brief, implies granting a State the power to act as a true “gendarme” of other States in regard to the enforcement of environmental law.

Exercising this power, on the other hand, is not necessarily linked to correcting distortions affecting free trade. In effect, the interest of free trade is to prevent a given omission in the effective enforcement of environmental law from becoming an undue trade advantage. This must be dealt with on a case-by-case basis and by means of the dispute settlement procedures, which must naturally take into account the sovereign powers of the administrative and jurisdictional bodies of each State in order to determine the scope of its own law and determine how it is to be enforced in concrete cases.

20. Defining the concept of environmental law

The continuous reference to “environmental law” in the NAAEC makes it necessary to determine the sense of this concept. The problem is solved by Article 45 of the NAAEC, which establishes a series of definitions, including, in paragraph 2, the definition of “environmental law”. These definitions are applicable in the references in Article 14 regarding submissions on enforcement matters and in the Part Five on consultation and dispute resolution among the Parties (Article 22 and subsequent articles) on the existence of a persistent pattern of failure to effectively enforce environmental law.

Paragraph 2 of that article establishes that “for the purposes of Article 14(1) and Part Five: (a) ‘environmental law’ means any statute or regulation of a Party, or provision thereof, the primary purpose of which is the protection of the environment, or the prevention of a danger to human life or health, through the protection of wild flora or fauna, including endangered species, their habitat, and specially protected natural areas in the Party's territory”.

Sub-paragraph (b) of the same article adds that “for greater certainty, the term "environmental law" does not include any statute or regulation, or provision thereof, the primary purpose of which is managing the commercial harvest or exploitation, or subsistence or aboriginal harvesting, of natural resources”.

Sub-paragraph c) of the same article concludes that “the primary purpose of a particular statutory or regulatory provision for purposes of subparagraphs (a) and (b) shall be determined by reference to its primary purpose, rather than to the primary purpose of the statute or regulation of which it is part”.

One of the questions posed by this definition is what should be understood by “managing the commercial harvest or exploitation, or subsistence or aboriginal harvesting, of natural resources”. Apparently, this reference is applicable to provisions which regulate the economic components of the management of natural resources, such as the standards dealing with the commercial exploitation of forestry resources by means of concessions of permits excluded in the scope of the NAAEC. These topics tend to be regulated in conjunction with environmental issues and, in practice it is often difficult to make an accurate distinction between economic and environmental issues.

What is important to make clear is that the concept of environmental law should be understood to include laws pertaining to the environmental aspect of natural resources or, in the terms of NAAEC, that this Agreement does not exclude from its scope the enforcement of the laws and regulations, provisions thereof, pertaining to the protection of wild flora or fauna, including endangered species, their habitat, and protected natural areas.

This is relevant from the FTAA perspective, because the eventual inclusion of topics such as those examined would also include the definition of the concept of “environmental law”.

21. The prohibition on exporting to the territory
of other Parties, pesticides or toxic substances whose
use in their own territory is banned

There are other provisions of NAAEC which are particularly relevant to this document, as they are environmental measures which affect international trade.

One of these is paragraph three of Article 2 which establishes that each Party shall consider prohibiting the export to the territories of the other Parties of a pesticide or toxic substance whose use is prohibited within the Party's territory. That same precept adds that when a Party adopts a measure prohibiting or severely restricting the use of a pesticide or toxic substance in its territory, it shall notify the other Parties of the measure, either directly or through an appropriate international organization.

In effect, we must bear in mind that the CTE has insistently indicated that it is necessary to prohibit the export of goods whose sale is prohibited in the country of origin, yet no consensus has been reached in regard to this issue. As previously indicated, there may be different reasons for prohibiting the sale of a given good in the country of origin, including environmental reasons. 

However, this NAAEC provision does not solve this problem because it does not establish a prohibition on exportation, but merely provides that each Party “shall examine the possibility” of establishing it. On the other hand, these measures are limited to pesticides and toxic substances.

As stated in Chapter II of this document, it would be practicable for FTAA to establish a categorical prohibition on the export of the above-mentioned goods when their prohibition in the country of origin is due to environmental considerations.

22. The application of NAAEC in cases of submissions 
on failure to effectively enforce environmental law. 
The case of the cruise ship docks in Cozumel (Mexico)

In the over six years of the existence of NAAEC, a series of submissions have been presented for failure to effectively enforce environmental law, referring to alleged failures in Canada, Mexico and the United States. Some of the submissions have not been admitted for examination and others are en in progress.

This section examines the only case to date which has been addressed through to conclusion, based on Articles 14 and 15 of NAAEC, as well as the Guidelines prepared by the Commission for Environmental Cooperation for submissions pertaining to those articles. In this case, the failure to effectively enforce Mexican environmental law, at the federal level, on environmental impact assessment was invoked.

It is a submission presented by three Mexican non-governmental organizations in January of 1996 in regard to a project for a cruise ship dock on the island of Cozumel, for the public use of cruise ships. In February of 1996, the Secretariat determined that the submission should be considered and warranted a response from the Mexican Party, which was delivered in March of 1996. Based on this precedent, the Secretariat recommended to the Council in June of 1996, the preparation of a factual record. In August, 1996, the Council unanimously decided to instruct the Secretariat to prepare a factual record. To this end, the Secretariat requested the relevant information available to the Joint Public Advisory Committee, as well as the relevant information which could be provided by interested non-governmental organizations or persons. Finally, the draft factual record was presented by the Secretariat to the Council in April of 1997. Once the observations of the members of the Council were received, on July 1, 1997, the Secretariat proceeded to prepare the final factual record. This final record was presented to the Council, which unanimously decided to make this file public.(
)
In the first case, the deficiencies of the procedure established in Articles 14 and 15 were expressed, particularly the contribution that this type of procedure can make to the goals of NAAEC, by means of a trial exercise which would not necessarily lead to the implementation of cooperation mechanisms (without prejudice to any specific criticism to the manner in which the procedure is handled, which is not the subject of this document).

In effect, we must bear in mind that this procedure is related to the achievement of goals of the Agreement. Thus, paragraph two of Article 14 establishes that the Secretariat, in order to determine if a submission merits a response from the Party, must focus, among other considerations on “if the submission in itself of in conjunction with others, raises issues whose ulterior analysis in this process would contribute to accomplishing the goals of this Agreement”. Yet it is truly difficult, if not improbable, that one or several cases together may contribute to the accomplishment of these goals.

In the specific case under examination, the Secretariat considered that the preparation of a factual record would contribute to “strengthening cooperation in order to prepare and improve environmental laws, regulations, procedures, policies and practices” and to “improve the observance and enforcement of environmental laws and regulations”, which are some of the goals of NAAEC ((g) and (f) of Article 1). This connection, which was established by means of a mere affirmation, was not based on the decision of the Secretariat, nor was it explained in the factual records.

22. Submissions for failure to effectively
enforce environmental law and FTAA

As in the case of the mechanism for persistent patterns of failure to enforce environmental law, it is questionable whether provisions such as those in Articles 14 and 15 of NAAEC should be a part of a free trade agreement such as FTAA. Not only for the reasons indicated earlier for this case, but also for the manifested uselessness of this procedure.

Currently, the Guidelines of the Environmental Commission are under review. However, it is difficult for this review to overcome the deficiencies in the Agreement and which manifest the lack of interest presented by a procedure which does not make any significant contribution to attaining the cooperation objectives pursued by the Agreement.

At best, this procedure may be considered to be a preparatory mechanism which may contribute to the establishment of the facts to be used as a basis of a dispute on the existence of a persistent pattern of failure to enforce environmental law. Yet, from that point of view, it would be a procedure which could well be omitted.

23. Conclusions

The history of international agreements on trade and environment indicates that they have always been negotiated separately and that the connections between them has seldom been taken into consideration. This fact has caused the problems which have been discussed throughout this document. From this perspective, the first and most important lesson to be learned from NAFTA is that it is both possible and necessary to integrate trade and environmental measures in one single international agreement. This has made it possible to begin to overcome a dichotomy in international environmental law which reproduces the same deficiencies of internal environmental law.(
)
In effect, the examination of NAFTA, from the FTAA perspective, indicates that this sub-regional agreement has at least made some progress vis-à-vis the WTO, as it has solved some of the many problems posed by the link among trade measures within that multilateral trade system. There are also some principles of NAAEC which can be used for that effect. However, this Agreement presents some drawbacks which should also be considered.

The above-mentioned progress should be considered in the FTAA negotiations, especially if we take into account the interests of Mexico, which is a Latin American member State of NAFTA. The progress to be taken into consideration includes:

The sovereign right of the Parties to establish their own levels of environmental protection and the prohibition of extra-jurisdictional enforcement of the environmental law of any of the Parties. As indicated in Chapter II of this document, unilateral trade measures have given way to significant conflicts in the WTO system and not all its Members agree that the system should limit them to develop policies referring exclusively to the protection of the resources within their territories. FTAA should take up the principles established in NAAEC and make clear that the prohibition of extra-jurisdictional enforcement of the environmental law of any of the Parties is applicable to the international zones, that is, to the zones beyond the sovereignty and jurisdiction of the Parties.

The connection with international environmental agreements. The FTAA should take into consideration the NAFTA rules in relation not only to the GATT but also to other international environmental agreements, establishing that, in the case of inconsistency between FTAA and the specific trade obligations contained in international environmental agreements, these obligations shall prevail to the extent of the inconsistency, with the reservation that the trade measure chosen should be the one which applies the minimum number of necessary restrictions to achieve the objectives.

General exceptions. NAFTA not only adopts the system of general exceptions of Article XX of GATT, but also interprets them, resolving some of the questions posed within the WTO system. FTAA, following NAFTA’s example, should review this system of general exceptions in regard to the environment and sustainable development, solving many of the questions posed by their application.

Dispute resolution. NAFTA establishes rules for solving the matter of the single forum when there are disputes resulting from provisions contained in this Agreement and in GATT, establishing as a general rule that said disputes may be solved in one forum or another, at the discretion of the complaining Party. Yet, it also establishes exceptions, some related to environmental issues. NAFTA, however, does not solve the issue of the single forum when dealing with trade measures with environmental aims included in a MEA, unless they pertain to one of the MEA’s which, due to NAFTA provisions, prevail over the Agreement itself, in which case it should be understood that the competent forum is that which is established in that MEA.

It is recommendable that, in keeping in part with NAFTA for disputes involving provisions of the Agreement and GATT, FTAA remit the resolution of disputes resulting from the enforcement of a trade measure with environmental aims of a MEA to a forum established in that MEA, unless one of the disputing countries were not a Party to that MEA.

The prohibition of exporting to the territory of other Parties pesticide or toxic substances whose use is prohibited in its own territory. This environmental measure which has a bearing on international trade is established in NAAEC and resolves that, in a limited manner, one of the problems persistently posed within the WTO, without reaching a consensus. As has previously indicated, it would be appropriate for FTAA to establish a categorical prohibition on the exportation of these goods, when the prohibition on their sale in the country of origin is based on environmental considerations.

On the other hand, it would be fitting for some of the conflicting points of view in NAFTA to be overcome by FTAA. A quick review of these points make it possible to include, first of all, the statement that no trade restrictions based on considerations pertaining to production processes and methods may be established, and that prescriptions applied to the products with environmental aims (including technical standards and regulations and prescriptions regarding packaging, labelling and recycling) should be prevented from becoming barriers to trade, particularly in developing nations such as Mexico, considering at all times the existing asymmetries.

The obligation of effectively enforcing environmental legislation and establishing the instruments by means of which this obligation can be fulfilled, deserve careful consideration, always within the parameters of a free trade agreement. Thus, it is advisable that FTAA eliminate the procedure on submissions by citizens contained in NAAEC and exclude the procedures for disputes caused by failure to effectively enforce environmental law, returning their attention to the objectives of a free trade agreement and with full respect of the sovereignty of the States. 



Chapter IV

Southern Common Market: MERCOSUR

1. Introduction

From an FTAA perspective, this chapter looks at the Treaty that establishes the Southern Common Market (MERCOSUR) or the Asuncion Treaty, to which Argentina, Brazil, Paraguay, and Uruguay are party. MERCOSUR(
) covers an area that represents 59% of the territory of Latin America. This territory is inhabited by 190 million people or the equivalent of 42.2% of the population of Latin America.

The creation of MERCOSUR has had an undeniable impact on the total foreign-trade growth of the countries of that subregion. In effect, the total trade of the MERCOSUR member countries grew from 76 billion dollars at the start of the 90s to 160 billion in 1996. Of particular significance are the dynamics of intra-regional sales since the Asuncion Treaty came into effect, as well as the progress made in the tax relief programme. This has meant that between 1992 and 1996, intra-regional trade has virtually doubled. Prior to the signing of the Asuncion Treaty, intra-regional trade amounted to 4 billion dollars, which rose to 7.2 billion in 1992 and then to 16 billion in 1996. (
) This dynamism was shared by other subregional markets such as Central America and the Andean Community although, as was stated in the Introduction, it is true that these markets have not shown the same vigour as MERCOSUR.

At the same time, trade among the MERCOSUR member countries accounts for 41.2% of the trade among the ALADI member countries, in contrast to the 33.9% it represented in 1990. Various sources predict that the volume of reciprocal trade will reach a figure of 50 billion dollars by the year 2005.

MERCOSUR member-country exports among each other were more dynamic than those to the rest of the world and these were up, respectively, by 20% and 13% in 1996 and 1997. Meanwhile, total sales rose by 14% and 9%, respectively. In 1995 – the first year of customs unification activity – trade grew by 32%.(
)
Notwithstanding, the situation underwent a dramatic turn in the period 1998-1999, as stated in Chapter I. The differences between Argentina and Brazil in 1999 – owing to the change caused by the severe devaluation of the latter’s currency, partially explain the sharp drop of 25% experienced in MERCOSUR intra-regional trade. However, consideration must be given to the negative world context which affected almost all of Latin America in terms of diminished GDPs, sluggish growth rates, plummeting basic-product prices, and decline in the external demand of a majority of the nations. As stated in Chapter I, for the first time since 1986, regional export revenues shrank by almost 2%, in addition to a considerable reduction in capital inflows, compared to the immediately preceding period (
)and in the case of many countries, a worsening of the situation as regards terms of exchange. (
)
These facts demonstrate the structural weakness of the national economies which determines the prospects for effective integration and limits the ability of the nations to establish uniform and co-ordinated monetary policies, thus creating additional distortions in the exchange of goods and services. From an institutional viewpoint, the rules of the game have not changed, however, the member countries have assumed that given the current circumstances, such sudden changes will go hand-in-hand with and redirect the pace, deadlines, and goals of the integration process.

The possibility exists that the situation experienced in the period 1998-1999 will begin to be overcome, as of the year 2000. The foreseeable growth of Argentina and Brazil leads one to predict a relaunching of MERCOSUR in the short term. With this purpose in mind, the Presidents of those countries met on December 8 and 9, 1999. This meeting was followed by another in which the Foreign Affairs Ministers of Argentina and Brazil met and where the latter announced its appointment of a Plenipotentiary Ambassador to MERCOSUR. In the end and among its four full members, MERCOSUR came to represent a rise from 4 billion to 20 billion dollars in intra-regional trade during the decade of the nineties. 

2. Background

The bilateral agreements between Argentina and Brazil contained in the Iguazú Declaration of November 1985 are acknowledged as being the origin of MERCOSUR, as well as the driving force for a new kind of integration. Both countries were building and consolidating democratic processes that enabled them to change the axis of the relationship between the two neighbours. Just a few years prior to this gathering, the military governments that for decades had had an enormous influence in the political decision-taking in that part of the world not only discouraged regional integration but adversely, actually encouraged rivalry, the arms race, and isolation. Under this system, it was practically impossible to foster processes of integration.

By 1985, political détente also coincided with a process of expanded opening in both countries and the economic effects of a world in the process of globalisation could already be seen, as could the weakness of those nations as regards ending military governments in light of the huge foreign debts they had acquired and as such, dependence upon international financing sources for implementing economic policies. This situation, as well as the political determination of the countries’ leaders, stimulated bilateral Co-operation and regional integration, both of which came to constitute a priority aspect of national policies.

Without doubt, the project had the political support of both governments, a fact borne out by the declarations of the time which expressed the interest of both parties in and the political willingness to step up economic ties and to sign a large number of instruments aimed at facilitating bilateral exchange. Based on the Iguazú Declaration, the Joint Commission for Co-operation and Integration between Argentina and Brazil was established in 1985.

In July 1986, both governments signed the Argentina-Brazil Integration Agreement which resulted in the establishment of an Action Programme aimed at stimulating co-operation between the two countries in the areas of transport, communications, and energy, as well as promoting links in science and technology.

The meetings of the Joint Commission and other high-level gatherings between the government representatives of Argentina and Brazil were held on a regular basis, contributing to the advance of bilateral economic integration until in November 1988, the Treaty on Integration, Co-operation, and Development was signed in Buenos Aires.

The aforementioned Treaty was reflected in a series of actions aimed at stimulating sectorial links and at reducing the broad expanse of import tariffs. This advanced in 1990 and the Buenos Aires Agreement was accorded, setting a deadline of five years in which to eliminate the barriers to reciprocal trade and the establishment of customs unification within a period of 10 years.

The process of rapprochement between Argentina and Brazil coincided with a rise in trade and economic relations on the part of both nations with Uruguay and Paraguay, thus laying the foundations for expansion.

Finally and on November 29, 1990, the Economic Supplementation Agreement, promoted by ALADI, was signed by the four countries, namely, Argentina, Brazil, Paraguay, and Uruguay, hence creating the conditions for the establishment of the Common Market.

3. The Asuncion Treaty

On March 26, 1991, the presidents of Argentina, Brazil, Paraguay, and Uruguay signed the Asuncion Treaty under which, the four governments committed to making The Southern Common Market (MERCOSUR) a reality. The Asuncion Treaty reflected the determination of the aforementioned nations to founding the Common Market, i.e., the formation of a free-trade zone among the party States, as well as a common external tariff in the case of “third parties”. It was decided that by December 31, 1994, this Market would be already established.

During the so-called transition period, which started from the moment the Treaty took effect up to the above-mentioned date, the instruments of integration provided for under the agreement began operating. These included: the Trade Opening Programme whose goal was to reach a “0” tariff by December 31, 1994; the co-ordination of macroeconomic policies; the operation of the Common External Tariff (CET); and the adoption of sectorial agreements. In addition, it was agreed to adopt a general system of origin, a system for settling disputes, and the safeguard clauses.

The Parties established that the scope of the Common Market would be:

-
The free movement of goods, services, and productive factors among the signatory countries via the elimination of customs duties and other non-tariff restrictions on the movement of merchandise.

-
The establishment of a common tariff and the adoption of a common trade policy in the case of third-party States, as well as the co-ordination of positions on regional and international economic-trade forums.

-
Co-ordination among the Party States on macroeconomic and sectorial policies with regard to foreign trade, agriculture, industry, taxes, monetary matters, currency exchange and capital, customs services, and transport and communications, as well as others agreed upon in order to ensure the necessary competitive conditions among the signatory countries.

-
The commitment to harmonise their legislations in the relevant areas so as to reinforce the process of integration.

The countries promised to guarantee fair trading conditions for “third parties” and to not promote imports whose prices were distorted by subsidies, dumping, or any other unfair trade practices.

The Treaty recognised differences in pace with respect to Paraguay and Uruguay, which led to the establishment of preferences in their favour within the trade-deregulation timetable.

As to taxes, rates and other internal levies, it was agreed to give equal treatment between domestic products and those originating in the other Party States.

Lastly, the parties promised to uphold the commitments of the Member States within the ambit of ALADI while at the same time establishing the holding of consultations, provided that far-reaching systems of tariff reliefs are negotiated with other ALADI countries, as well as their extension to any privilege granted to a product originating in or destined for non-member countries.

Two principal bodies were established: the Common Market Council, and the Common Market Group. As the uppermost body of the Market, the Council is responsible for managing policy while the Group is in charge of executive affairs. A further four bodies were created later on.

Article 19 of the Treaty establishes the duration of its validity, which is for an indefinite period, and it comes into force on the date the third instrument of ratification is deposited.

Pursuant to Article 20, MERCOSUR would allow the admission of new members from among the ALADI countries, provided they not belong to other subregional systems of integration or extra-regional associations. Acceptance of requests to join is contingent upon the unanimous approval of the Party States.

4. Environmental Scope of the Asuncion Treaty

While the preamble of the Treaty established environmental protection as one of the objectives of integration, its text lacked provisions in the matter. Upon establishing the scope of the Common Market, the Parties determined that the subjects covered included the co-ordination of macroeconomic and sectorial policies in a wide range of subjects, with the exception of environmental policies. In fact and as we will afterwards see, none of the work subgroups created at the time for dealing with the priority issues of integration addressed the question of the environment.

However, this did not prevent the process of integration into MERCOSUR – mainly in order to attend to questions of competitiveness and to resolve non-tariff restrictions on environment-based trade – from gradually incorporating the environmental question in its agenda, at a substantially growing rate. From this standpoint, MERCOSUR has been gradually building environmental institutionalisation, just as has occurred with the European Union.

5. The Ouro Preto Protocol

On December 17, 1994 and upon expiry of the transition period established under the Asuncion Treaty, the government leaders of the four countries signed the Ouro Preto Protocol which was aimed at reorganising the institutional structure of MERCOSUR.

The new structure keeps the Common Market Council (CMC) [CMC] and the Common Market Group (CMG) [GMC] as the principal bodies responsible for the management, administration and execution of the Treaty and now includes: the MERCOSUR Trade Commission (MTC) [CCM]; the Joint Parliamentary Commission (JPC) [CPC]; the Economic-Social Advisory Forum (ESAF) [FCES]; and assigns duties to the MERCOSUR Administrative Secretariat (MAS) [SAM].

The Protocol stipulates that regulations emanating from the Common Market Council, the Common Market Group, and the Trade Commission shall have decision-making capacity, shall be by inter-governmental decision, and shall be mandatory for the Party States.

The decisions of these bodies are taken by consensus and in turn, the countries are bound to adopt the necessary national procedures to ensure their fulfilment (Article 40, paragraphs I and II). The Ouro Preto Protocol also supplemented the mechanism for the settling of controversies established under the Brasilia Protocol of 1991.

In matters of accession or relinquishment, the stipulations of the Asuncion Treaty continued to govern.

Since the signing of the Ouro Preto Protocol, MERCOSUR holds legal status under international law, which allows it to enter into agreements with other countries or groups of countries (Article 35).

6. Institutional Structure

The Ouro Preto Protocol laid out the design for the administrative structure of the Common Market, which is comprised of the following bodies:

a)
The Common Market Council (CMC) [CMC]

b)
The Common Market Group (CMG) [GMC]

c)
The MERCOSUR Trade Commission (MTC) [CCM]

d)
The Joint Parliamentary Commission (JPC) [CPC]

e)
The Economic-Social Advisory Forum (ESAF) [FCES]

f)
The MERCOSUR Administrative Secretariat (MAS) [SAM]

6.1. The Common Market Council

Article 3 of the Protocol states that: “The Common Market Council is the uppermost body of MERCOSUR, which is responsible for the political leadership of the process of integration and the taking of decisions so as to ensure fulfilment of the objectives established under the Asuncion Treaty and to attain the definitive incorporation of the common market”. Therefore, it is this Council that shall determine the methods of management which the Common Market must follow.

It is comprised of Ministers of Foreign Affairs and Economy and its Chairmanship shall be on a rotary basis.

Article 8 stipulates the functions and powers of the Common Market Council, which are considerably varied. They include the obligation to oversee the observance of the Asuncion Treaty, its Protocols and agreements signed under it, and, formulate policies and promote the necessary actions conducive to the formation of the common market. In addition, the Council exercises the authority of the legal status of MERCOSUR and on its behalf, negotiates and concludes agreements with third-party countries or groups of countries, and international agencies. It is also the responsibility of the Council to decide on the proposals put forward by the Common Market Group. Lastly, the Council shall be entitled to organise meetings of Ministers, create the agencies or bodies it deems appropriate, appoint the Director of the MERCOSUR Administrative Secretariat, and approve the Internal Regulations of the Common Market Group.

6.2. The Common Market Group

The Group is the body responsible for carrying out the decisions of the Council and is co-ordinated by the Foreign Affairs Ministers. When it deems necessary, the Group may call upon any agency in public administration so as to appropriately carry out the measures adopted in any field.

The functions and powers of the Common Market Group are stipulated in Article 14. These include overseeing, within the scope of its authority, observance of the Asuncion Treaty, its Protocols, and the agreements signed under it, as well as to propose projects requiring decision to the Council and take the necessary steps to achieve compliance with the decisions adopted by said Council, and, to set up work programmes which reinforce the establishment of the common market.

In addition, the Group may create, modify, or remove bodies such as work subgroups and special assemblies and; something of great importance, may also – with the participation of representatives from all of the Party States and by express delegation on the part of the Common Market Council – negotiate agreements on behalf of MERCOSUR with third-party countries. In such cases and when in possession of the authority for said purpose, it shall be entitled to sign the aforementioned agreements. Provisions also exist whereby the Group, when duly authorised to do so by the Common Market Council, may delegate the foregoing powers to the Common Market Trade Commission.

The Group likewise has the authority to approve the budget and financial statement delivered annually by the MERCOSUR Administrative Secretariat, and, to adopt resolutions in financial and budgetary matters, based on the orientation of the Council. The meetings of this Secretariat and the preparation of reports and studies requested by the Council are the responsibility of the Group, which is also responsible for appointing the Director of the MERCOSUR Administrative Secretariat and for supervising the activities of said Secretariat.

Addendum V of the Asuncion Treaty established that the Common Market Group; for the purpose of co-ordinating macroeconomic and sectorial policies, must form the following Work Subgroups:

Subgroup 1: Trade Matters.

Subgroup 2: Customs Matters.

Subgroup 3: Technical Standards.

Subgroup 4: Fiscal and Monetary Policies Relating to Trade.

Subgroup 5: Land Transport.

Subgroup 6: Maritime Transport.

Subgroup 7: Industrial and Technological Policy.

Subgroup 8: Agricultural Policy.

Subgroup 9: Energy Policy.

Subgroup 10: Co-ordination of Macroeconomic Policies.

As mentioned earlier in the section on the Asuncion Treaty, none of the work subgroups created under that instrument gave priority attention to the environmental question. As stated further along in this document, the subgroup for the environment was created afterwards. This came about as the result of the evolution of the process of integration and of the need to harmonise environmental policies that could have a bearing on the impartial conditions of competitiveness upon which MERCOSUR is based.

6.3. Other Bodies

The Ouro Preto Protocol further resulted in the creation of other additional bodies that are also highly important for the operation of the Common Market. These bodies are as follows:

The MERCOSUR Trade Commission

The Commission is the body responsible for assisting the Common Market Group and for guaranteeing the implementation of the common trade-policy instruments accorded by the Party States to operate customs unification. Furthermore, the Commission monitors and reviews the issues and matters relating to common trade policies, intra-MERCOSUR trade, and trade with third-party countries.

In addition, the Commission is also the body that reports to the Group on the evolution and implementation of the trade-policy instruments, it proposes new regulations or modifies existing ones relating to trade and customs matters, and amongst other things, it proposes the reviewing of proportional tariffs.

The Joint Parliamentary Commission

As the representative body of the parliaments of the Party States, the fundamental purpose of this Commission is to speed up the enactment of national laws in the member countries so that the regulations emanating from all of the different bodies created under the Ouro Preto Protocol may take effect as quickly as possible, as well as helping toward the harmonisation of their internal legislations.

The Economic-Social Advisory Forum

Is the body which represents the economic and social sectors of each Party State and only has a consultative function, submitting its recommendations to the Common Market Group.

The MERCOSUR Administrative Secretariat

MERCOSUR has an Administrative Secretariat which functions as a body for operational support, is responsible for the provision of services to the other MERCOSUR bodies, and is based at permanent headquarters in Montevideo.

7. The development of
environmental issues in MERCOSUR

The question of the environment grew little by little at the discussions and agreements ensuing from the Common Market. As has been said, while the preamble of the Asuncion Treaty did stipulate that “environmental protection must be one of the means for achieving the objectives of integration”, when Addendum V resulted in the creation of the work subgroups, it was omitted to assign any of them responsibilities and functions specifically relating to the environment.

In 1993, an Environmental Commission was created within work subgroup N° 7 for “Industrial and Technological Policy” which applied itself to the task of preparing comparative studies of the environmental legislations of the four countries. At that time, the member nations modernised and updated their environmental legislations which – when added to the results ensuing from the United Nations Conference on the Environment and Development held in Rio de Janeiro the year before and that produced highly important agreements linking the environment with vital development topics such as international trade – showed the evident growth of the issue in discussions regarding international problems that needed to be included in the work agenda of the processes of integration.

As we know, the Rio Declaration established, amongst other things, that trade measures with environmental objectives in mind should not constitute a means of arbitrary or unjustifiable discrimination nor any reserve restriction to international trade (Principle 12)(
). For its part, Agenda 21 stated that “policies on the environment and policies on trade must mutually support each other” and proposes that the function be clearly defined of different international organisations as regards addressing questions involving trade and the environment, including procedures for reconciliation and the settling of controversies. In Agenda 21, the governments also agreed to prepare a programme on the environment, trade, and development, aimed at encouraging the WTO and other international and regional economic organisations to carry out the suitable studies for better understanding the relationship between trade and the environment.

Given this framework, it was inevitable that the environmental institutionalisation of the Common Market would grow and increase its strength. Thus, in November 1993, work began on the Special Environmental Assembly (SEA) [REMA] created under Resolution 22/92 of the Common Market Group in order to analyse the environmental regulations in force in the Party States and to put forward recommendations to the Common Market Group on actions to be adopted for environmental protection in the region. Noteworthy among these was Resolution 62/93 under which the Group asked that the SEA set a deadline for the elimination of non-tariff restrictions of an environmental nature which were not duly justified.

7.1. Basic Directives Regarding Environmental Policy

In response to a SEA proposal, the Common Market Group passed Resolution GMC N° 10/94 which approved the “Basic Directives on Environmental Affairs”. These constitute guidelines for common actions in environmental matters on the part of the member countries. As we have stated in this document, the Ouro Preto Protocol stipulated that the regulations emanating from the Common Market Council, the Common Market Group, and the Trade Commission have decision-making capacity, are of an inter-governmental nature, and are mandatory for the Party States. Hence, the Directives constitute an authentic regulatory framework, albeit of a general nature, for the process of negotiations and consensus in order for them to be explicitly aimed at harmonising environmental legislation among the member countries, at establishing impartial conditions of competitiveness among the Party States, at including environmental costs in the processes of production, at harmonising legal procedures for environmental authorisation, and at implementing policies for the sustainable management of natural resources.

The Basic Directives Regarding Environmental Policy is as follows:

a)
Ensure the harmonisation of environmental legislation among the signatory nations of the Asuncion Treaty in the understanding that said harmonisation does not imply the establishment of one sole legislation. In the event of gaps in environmental legislations, the adoption shall be promoted of regulations which give proper consideration to the environmental factors involved and which guarantee impartial conditions of competitiveness within MERCOSUR.

b)
Ensure impartial conditions of competitiveness among the Party States so as to include environmental costs in the structure analysis of the total cost of any production process.

c)
Guarantee the adoption of practices that do not damage the environment during processes which utilise natural resources.

d)
Ensure the adoption of sustainable management in the exploitation of renewable natural resources in order to guarantee their future utilisation.

e)
Ensure obligatory-nature status for adopting the practice of environmental permits/authorisations for all activities potentially damaging to the environment in the Party States, having it at hand as one of the instruments for environmental- impact evaluation.

f)
Ensure the minimisation and/or elimination of the discharge of pollutants by developing and adopting proper, clean, and recycling technologies, and proper treatment methods for solid, liquid, and gaseous wastes.

g)
Ensure the least possible environmental damage in the manufacturing processes of trade products, bearing in mind regional integration within MERCOSUR.

h)
Ensure the co-ordination of actions aimed at harmonising legal and/or institutional procedures for obtaining permits/authorisations and carrying out the respective monitoring of activities which could generate environmental impact on common ecosystems.

i)
Encourage the co-ordination of common environmental criteria in order to negotiate and implement priority international acts within the process of integration.

j)
Promote the reinforcement of institutions devoted to sustainable environmental management by increasing the volume of essential information for the taking of decisions, improving the capacity for evaluation, and by perfecting teaching, training, and research institutions.

k)
Guarantee that activities relating to the development of tourism among the Party States take into consideration the principles and regulations which ensure environmental balance.

7.2. The Taranco Declaration

With the Directives approved, it was then necessary to continue advancing with the institutional framework. Consequently, in June 1995, a meeting took place in Montevideo with the Ministers and Secretaries of Government in charge of the environment question in the Party States. They issued the Taranco Declaration, which was a significant move forward in discussion on the environment in the region.

Firstly, they resolved to the change the SEA [REMA] into “Work Subgroup N°6 for the Environment”. The proposal was adopted by the Common Market Group which passed Resolution GMC N° 20/95, thus creating the Subgroup for the environment whose priority missions would be established later under Resolution GMC N° 38/95.

The Taranco Declaration also analysed questions relating to ISO 14.000 certification and its possible impact as a differentiating factor in competitiveness for products originating within MERCOSUR targeting the international market, thus showcasing the need to follow on with the process of discussion on ISO 14.000.

The importance was also reiterated of environmental-impact studies regarding the Panama-Paraguay Waterway Project and it was resolved that once said studies had been completed, they would be analysed by the national environmental authorities of each country with a view to its authorisation. As regards these environmental-impact studies, the importance was also stressed of reconciling the relative procedures, particularly with respect to activities likely to generate impact on common ecosystems.

Finally, it was resolved to encourage concurrence of positions on the part of the member countries on international environmental forums and emphasis was placed on the process begun by the UNEP to reorient and regionalize its activities, providing assistance to the countries of the region as regards environmental evaluation by way of a system for the handling of information that could be exchanged and incorporated. Lastly, regarded as opportune was the decision taken to consider activities of exchanging experience in methodologies to be used for the assessment and inclusion of environmental costs associated with production processes.

7.3. Work Subgroup N° 6 for the Environment

Between 1995 and 1998, the Work Subgroup for the Environment met on 8 occasions. As has been stated, its work is aimed at the execution of the priority tasks entrusted to it by the Common Market Group under Resolution 38/95. These tasks were as follows:

Non-Tariff Restrictions: This task consists of analysing non-tariff restrictions and measures that are associated with the question of the environment and with preparing a proposal for the harmonisation or elimination of such measures and restrictions. The process of harmonisation or elimination covers both the reconciliation as well as the upholding of non-tariff restrictions and measures when these are properly justified inasmuch as they constitute measures and restrictions for protecting the environment. After due consideration, the Subgroup must submit its opinions (non-binding) to the Common Market Council, which will pass a definitive resolution regarding the harmonisation, elimination, or justification.

Competitiveness and the Environment: In matters of the environment, this task entails proposing the establishment of conditions of proper competitiveness among the Party States and between the latter and third-party countries and under the system of regional integration. It also entails promoting studies which address the assessment and inclusion of environmental costs in the total costs of production processes. The task was justified under Resolution GMC N° 38/95, bearing in mind that the world-wide trend in environmental issues and its results in terms of environmental protection measures can have an effect on the comparative advantages of some countries, creating barriers blocking access to certain markets or alter their competitiveness due to higher production costs.

International Standards – ISO 14.000: This task consists of accompanying the process of preparation, discussion, definition, and implementation of the ISO 14.000 Environmental Certification with an analysis of the impact of its possible enforcement, as a differentiating factor, on competitiveness for products originating within MERCOSUR targeting the international market in such a way that no requirements be established nor severe restrictions be placed without possible justification on products and processes that would influence companies’ and countries’ competitiveness. The task entrusted to the Subgroup includes promoting improvements to environmental safety practices as part of the production factors of the member countries in order to facilitate the certification of their products and services in accordance with international standards.

On this point in particular, the Party States agreed to:

-
Support the National Groups that study the local and regional enforcement of ISO/14000 Standards and the accreditation criteria of environmental certification and monitoring agencies.

-
Support the works of the Sector 16 Environmental Certification Board of the MERCOSUR Regulatory Committee in order to, at a regional level, analyse the impact of the ISO/14000 Standards and the advisability of adopting concurrent positions on this issue.

-
Encourage every member country to participate on the different ISO/TC1207 sub-committees with representation from private companies, regulatory authorities, and public agencies competent in the subject.

-
Promote the spreading of information and exchange of experience in the implementation of standards; particularly among the region’s small and midsize companies.

-
Request that the Environmental Information System include a databank that will enable the region to have access to information on technologies, procedures, and methods being developed world-wide and, facilitate the exchange of successful experience.

Sectorial Issues: This task is aimed at promoting the implementation of the environmental proposals relating to energy, industry, or agriculture that were put forward by the Work Subgroups upon the conclusion of the transition period.

Draft of the MERCOSUR Legal Instrument for the Environment: This entails proposing the preparation of a document which, taking as a point of reference the national legal codes on specific issues of environmental management, is aimed at optimising the levels of environmental quality in the Party States.

Environmental Information System: The objective of this task is to design, develop, and put into operation a substantive system of information at the highest national institutional level of the Party States. In its definition, consideration was given to the evolution of dealing with the environmental issue in each member country and its resulting influence upon the process of integration, giving rise to the need to create a system of information in real time which would serve as a support base for the taking of decisions and the generation of co-ordination and consensus initiatives.

MERCOSUR Green Seal: This task entails the development of a process aimed at defining and regularising a MERCOSUR Green Seal System as an activity consistent with the growth of intra-MERCOSUR trade and trade between MERCOSUR and third-party countries or other processes of integration, taking as a special reference point the growing market preference for products that are environmentally safe.

8. The Brasilia Protocol and mechanisms 
for the settlement of disputes

In consideration of Article 3rd of Addendum III of the Asuncion Treaty, the Common Market Council approved the “Brasilia Protocol” for the Settlement of Disputes. Under this, the Party States commit to adopting a Dispute Settlement System for when differences arise regarding the interpretation, implementation, or observance of the provisions of the Asuncion Treaty, the agreements ensuing from it, the decisions of the Common Market, and the resolutions of the Common Market Group.

Firstly, the Protocol urges the Party States to endeavour to settle disputes through direct negotiations. However, in the event that the dispute remains unresolved or is only partially settled, any of the Party States may submit the matter for the consideration of the Common Market Group, which may call upon outside advice from selected experts and in a period of no more than thirty days, the Group will formulate recommendations to the Party States, overseeing the settlement of the dispute in question.

When it is not possible to settle a dispute through either direct negotiations or via the recommendations of the Group, any of the Party States involved in the dispute may resort to the arbitration proceedings established under the Protocol. The member countries recognise – as obligatory and without the need for special agreement – the jurisdiction of the Arbitration Court which shall be set up in each case in which a dispute is to be settled. Therefore, the arbitration proceedings will be processed before an ad hoc Court comprised of three arbitrators who shall be appointed as follows: each member state involved in the dispute shall be represented by one arbitrator and the third, who shall be of another nationality, shall be appointed by common agreement and shall preside over the Arbitration Court proceedings.(
)
9. Additional Protocol to the Asuncion
Treaty on the Environment

Under Common Market Group Resolution N° 38/95, Work Subgroup N°6 for the Environment addressed the preparation of a MERCOSUR legal-instrument initiative on the Environment

To this end, the national delegations agreed to bring the initiative into line with the herein aforementioned “Basic Directives of Environmental Policy”, approved under Common Market Group Resolution N° 10/94. As you will recall, the purpose of these directives is, among other things, to achieve impartial conditions of competitiveness among the Party States through the harmonisation of environmental legislation among the Signatory Countries of the Asuncion Treaty, as well as through the adoption of practices which do not damage the environment in processes that utilise natural resources. They are also aimed at ensuring obligatory-nature status for adopting the practice of environmental permits/authorisations for all activities potentially damaging to the environment in the Party States, having said practice as one of the instruments for environmental impact evaluation, in addition to co-ordinating actions aimed at harmonising legal and/or institutional procedures for obtaining permits/authorisations by carrying out the respective monitoring of activities which could generate environmental impact on common ecosystems.

After several meetings of discussions, the Subgroup arrived at an agreement on a definitive text which it submitted to the Common Market Group so that the latter in turn could put it to the consideration of the member countries for them to adopt it as Additional Protocol to the Asuncion Treaty (Act 6/97, SGT N°6).

The Protocol has still not been adopted by the member countries. Either way, it should be stated that the work of the Subgroups is done through the national delegations and that these are comprised not only of representatives from the national environmental authorities but also of representatives from their respective Foreign Affairs Ministries who in turn, carry out the continuity of global negotiation within the MERCOSUR process. Thus, the work model and work procedures of the Subgroups smooth the path for the edification of consensus and decision taking at the highest levels of representation of the member countries. Hence, it can be reasonably expected that the Protocol put forward by Work Subgroup N°6, or a revised version of it, will be adopted by the Party States.

The explicit objective of the Protocol is to establish a legal framework for the environment for all of MERCOSUR, promoting the adoption of policies and legislation in concurrence with the process of integration. Fundamentally speaking, the Protocol endeavours to create legal conditions which foster competitiveness while at the same time ensuring minimum common standards of environmental protection, to promote the inclusion of environmental costs in production processes, and to encourage the implementation of efficient legal and institutional measures and mechanisms for optimising the enforcement and observance of common and national environmental regulations.

The Protocol constitutes a new institutional phase in the process of aligning environmental regulations and policies, establishing regulatory and policy directives and guidelines which the member countries must adhere to in such important matters as the establishment of common standards of quality and emission levels, the harmonisation of environmental permits, licenses, authorisations, and approvals for works and activities that are judged to be environmentally hazardous, based either on a prior evaluation of their environmental impact or, on concurrence in environmental monitoring procedures.

All of the above represent instruments essential to the development of a comprehensive environmental policy among MERCOSUR member nations, as likewise are the inclusion of environmental costs in production processes, the effective enforcement of the principle “the polluter pays”, or the incentive toward environmental self-regulation. Other objectives of the Protocol deserving of mention are the implementation of a MERCOSUR Environmental Information System and the incorporation of a voluntary environmental certification system for products and production processes.

In addition, the Protocol also endeavours to advance in the development of another elementary legal tool: the creation of a common regulatory code for matters such as the establishment of minimum environmental directives for the handling of flora and fauna, forests, soil, the atmosphere, water, biological diversity, genetically-altered organisms, environmental emergencies, and hazardous wastes and substances.

In the following sections, these matters are analysed inasmuch as they constitute a substantial basis for the legal relationship between trade and the environment in MERCOSUR.

10. The relationship among MERCOSUR,
Bolivia, Chile, and the Andean Community

The member countries of the Andean Community and MERCOSUR for several years now have expressed their interest in forming a free-trade zone, beginning with the establishment of mechanisms which would contribute to developing reciprocal trade and investment and to laying the foundations for eventual extensive supplementation and integration.

The project consists of establishing a South American Free Trade Association (ALCSA) whose results, including for the constitution of the FTAA, are obvious. In effect, the creation of an Association of this kind would probably be done based on the characteristics of the current agreements existing in both subregions, i.e., based on principles like gradualness and flexibility, thus constituting an alternative model to that presently offered by the North American Free Trade Agreement, whose characteristics the United States could surely aspire to being reproduced in the FTAA.

The objective envisaged is the formation of a Free Trade Zone between both groups of countries within a timeframe of ten years and to implement a Trade Opening Programme which should begin operating in 1999 through the establishment of tariff reliefs and the elimination of duties and restrictions on reciprocal trade. This tariff relief programme should determine the preference margins and the pace of relief and should consider the lists of exceptions and sensitive products in each of the blocs, as well as the treatment of countries of lesser relative development that has been requested by the Andean nations. In particular, the Andean countries have requested an extended deadline for the initial harmonisation of agricultural products.

To date, the environmental question has been incorporated, albeit incidentally, into the agenda of negotiations between both blocs, fundamentally within the framework of discussions on competitiveness and non-tariff restrictions.

This process experienced some setbacks during 1999. In effect, the MERCOSUR countries, with the exception of Brazil, considered that other deadlines were necessary in order to conclude these negotiations. In contrast, Brazil continued negotiating with the Andean Community and on August 18, 1999, formalised an agreement with that Community which could constitute the start of the formation of the South American Free Trade Area. Under this agreement, almost 6,500 Andean products will have preferential access to the markets of Brazil while the number of Brazilian products with preferential access to the Andean markets rose from 620 to 5,500. 

In turn, in 1996, the MERCOSUR countries, together with Chile, signed the “MERCOSUR-Chile Economic Complementation Agreement” and its “Protocol on Physical Integration”. Both instruments received the approval of the Common Market Council, as per CMC decision 4/96. That same year, the MERCOSUR nations, together with Bolivia, signed the “MERCOSUR-Bolivia Economic Complementation Agreement” which was approved by CMC decision 3/96.

Amongst others, the objectives of both Agreements include the establishment of a legal and institutional framework of co-operation and economic and physical integration conducive to the creation of a broad economic space aimed at facilitating the free movement of goods and services and the full utilisation of manufactured goods, as well as the formation of a free trade zone within a maximum timeframe 10 years. This would be achieved through the expansion and diversification of reciprocal trade and the elimination of tariff and non-tariff restrictions which affect such reciprocal trade.

The Signatory Parties propose the formation of a Free Trade Zone by way of a Trade Deregulation Programme which would be applied to products originating in the countries of the Signatory Parties. This programme would be comprised of progressive and automatic reliefs applicable to the existing duties for third-party countries.

The Preamble established that the Marrakesh Accord, which resulted in the creation of the World Trade Organization (WTO), would constitute the framework of rights and obligations with which the parties’ trade policies and commitments will be brought into line.

The Agreements stipulate that no Party shall uphold nor enforce new non-tariff restrictions on the importation or exportation of products originating within its territory to that of another of the Parties, whether by way of quotas, licenses, or any other measures, without infringement of the provisions of the WTO Agreements.

In addition, the Agreements provide for the establishment of a System for the Settlement of Disputes and they prescribe that the Signatory Parties shall abide by the obligations contracted under the WTO Agreement on Technical Barriers to Trade and the WTO Agreement on the Application of Sanitary and Phytosanitary Measures.

No specifically environmental goals, programmes, or work areas have yet been established. This presupposes that such matters will be dealt with in a subsequent phase of integration.

Lastly, it should be pointed out that, just as occurred between Mexico and the European Union, MERCOSUR is preparing to initiate free trade negotiations with the European Union, to be held in Buenos Sires in March 2000.

11. The relationship between
MERCOSUR and the GATT

The Asuncion treaty, adjunct of the Southern Common Market, did not expressly regulate the existing relationship between the new subregional bloc and the GATT agreements. However, there is a consensus which holds that the MERCOSUR agreement is not at odds with the GATT. This is based on the decision of November 28, 1979, adopted by the GATT Signatory Parties regarding the Different and Preferential Treatment, Reciprocity, and Greater Participation of the Developing Countries entitled the “authorisation clause”, which allows the granting of tariff preferences and determines the conditions under which non-tariff concessions may be established and granted mutually by developing countries under the framework of “general or regional” trade agreements, such as MERCOSUR.(
)
In coherence with GATT, MERCOSUR has established the principle of reciprocity of rights and obligations among its members (Article 2 of the Asuncion Treaty), however, it also recognises the relative differences in development and the asymmetries among its members by allowing different deadlines for the smaller economies (Article 6 of the Treaty).

The MERCOSUR member nations are active participants in the institutions of the world multilateral trade system. One of the objectives – stipulated in Chapter II – of the Additional Protocol to the Asuncion Treaty is to encourage and strengthen joint action on the part of the member nations through the use of common co-operation methods and strategies, as well as the co-ordination of environmental criteria for the international and hemispheric negotiation in the processes of integration.

Notwithstanding, to date, the participation of the MERCOSUR member nations in the centre of the WTO has had a basically national profile. Worthy of note is that Brazil has held the Chairmanship of the Dispute Settlement Body and the representative from Argentina the Chairmanship of the Trade and Environmental Committee.(
) 

In order to respond to the study on the compatibility of MERCOSUR with the regulations of the multilateral organisation that is the WTO being carried out by the workgroup set up in 1994 by the Trade and Development Committee, the Common Market Group has created an ad hoc MERCOSUR-WTO group.

12. The relationship between the legal instruments
of MERCOSUR and international environmental agreements

The preamble of the Additional Protocol to the Asuncion Treaty on the Environment reaffirms the importance MERCOSUR places on the implementation of the international commitments relating to the environment.

It in fact defines the relationship between the environmental standards of MERCOSUR, including the Protocol itself, and international environmental standards, stipulating that the former must be interpreted and enforced in concurrence with the latter. Thus and in the case of conflicting regulations, the supremacy of international environmental agreements over those of MERCOSUR will be recognised. This could be the model to be followed by the FTAA in order to avoid conflicts of interpretation and enforcement between trade rules and environmental rules.

Throughout its text, the Additional Protocol makes repeated references to the international environmental agreements, urging the Party States to abide by and enforce them. Mentioned are:

-
The Non-Binding Declaration of Principles for the attainment of a World Consensus on the Regulation, Conservation, and Development of every kind of Forest (Article 37).

-
The International Convention on Endangered Species of Wild Fauna and Flora (Article 28).

-
The Convention on Wetlands of International Importance, particularly as the habitat of aquatic wildfowl (Article 29).

-
The United Nations Convention to Combat Desertification, in countries affected by severe drought or desertification, particularly in Africa (Article 42).

-
The United Nations Framework Convention on Climate Change (Article 46).

-
The Convention on the Protection of the Ozone Layer and the Montreal Protocol (Article 46).

-
The Convention on Biological Diversity (Article 57).

-
The Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal (Article 67).

13. The relationship between competitiveness and the environment: the inclusion of environmental costs

In the Taranco Declaration, the Ministers and Secretaries in charge of the environment in the Party States evaluated the need and opportunity for promoting actions aimed at the inclusion of the environmental cost relating to production processes as a way of contributing to the authorisation of standards and procedures which ensure impartial conditions of environmental protection and competitiveness.

For its part and upon passing the Basic Directives for Environmental Policy, the Common Market Group ruled that it must ensure impartial conditions of competitiveness among the member nations through the inclusion of the environmental cost in the analysis of the total cost structure of any production process.

As a result, the Additional Protocol to the Asuncion Treaty explicitly proposed (see chapter II and Article 12), in accordance with the provisions of the Rio declaration and Agenda 21, to promote the inclusion of environmental costs and the use of the economic instruments for environmental management. This was done contemplating, amongst other things, the principle “the polluter pays” in order to stimulate impartial conditions of competitiveness among the Party States.

Pursuant to said directives and mandates, Work Subgroup N°6 for the Environment proposes to establish environmental conditions of proper competitiveness among the member nations and among the latter and third-party countries, as well as systems of regional integration. It also proposes to encourage studies aimed at the assessment and inclusion of environmental costs in the total cost of production processes. Work Subgroup N°6 believes that the world trend in environmental matters and its results in terms of protection measures can have an effect on the comparative advantages of some countries, creating barriers blocking access to certain markets or altering their competitiveness due to higher production costs.

14. Access to markets and the technical barriers
to trade. Non tariff restrictions

At the first meeting of the SEA (Special Environmental Assembly) created under GMC Resolution N° 22/92 and as regards Resolution N° 62/93 which proposes the preparation of a chronogram for the elimination of Non-Tariff Restrictions NTR) [RNA] that include environmental protection, it was approved that the term “elimination of non-tariff restrictions” was to be interpreted in the context of harmonisation, given that the Montevideo Treaty (ALADI), signed in 1980 and remitted to the Asuncion Treaty, establishes that “no stipulation of this treaty shall be interpreted as an impediment to the adoption of and compliance with measures aimed at, amongst other things: the protection of the lives and health of people, animals, or plants”.(
)
Under Common Market Council (CMC) decision 3/94 on non-tariff restrictions of an environmental and other nature, it was decided:

-
To register a list of the Non-Tariff Restrictions on Imports and Exports which should be eliminated or considered for harmonisation in MERCOSUR.

-
That the process of harmonisation shall include both the general reconciliation of the measures involved as well as the eventual upholding of non-economic non-tariff restrictions for reasons duly justified by any or some of the Party States. 

-
To approve the proposal of the classification of reconcilable or removable, i.e., “can be harmonised or eliminated”.

-
That, pursuant to the framework of their respective legal codes, the Party States shall take the appropriate measures to ensure the execution of the process of harmonisation and the elimination of restrictions.

-
That until such time as total harmonisation of non-tariff restrictions is achieved, the Party States in reciprocal trade shall promise not to apply any further restrictive conditions other than those in force for internal and external commerce.

-
To instruct the Work Subgroups and the Special Environmental Assembly to proceed with the analysis and subsequent proposal for the elimination and harmonisation of the non-tariff restrictions on exports.

-
That the Work Subgroups and the Special Environmental Assembly shall be responsible for the process of harmonisation and for drawing up the necessary proposals for that purpose, taking special care to avoid any alterations that would detract from the protection granted by the common external tariff or distort the conditions of intra-MERCOSUR competition.

-
That the Common Market Group shall be responsible for controlling the process of elimination and harmonisation of the non-tariff restrictions.

-
That the Work Subgroups shall keep the Common Market Group permanently informed of the national measures adopted for fulfilling the commitment to the elimination and harmonisation of the non-tariff restrictions dealt with by this Resolution.

Subsequently and as part of the process enshrined in the phase of the MERCOSUR Customs Unification, the Common Market Group (GMC), pursuant to Resolution N° 38/95, instructed Work Subgroup N° 6 for the Environment to carry out an analysis of the non-tariff restrictions and measures related to the environment and to draw up a proposal of harmonisation or elimination of said measures and restrictions. The Process of harmonisation or elimination covers both the reconciliation as well as the upholding of non-tariff restrictions and measures when these are properly justified inasmuch as they constitute measures and restrictions for protecting the environment.

The issue of non-tariff restrictions in intra-zonal trade is highly topical in MERCOSUR. The aforementioned number of cases in the Common Market Council reveals a certain ineffectiveness of the two regulatory criteria used to date: (i) the endless number of categories which could be defines as “restrictions to be eliminated” and “restrictions to be harmonised” which by virtue of not being a specific classification, gives rise to dangerous legal indecisiveness as regards the identification of restrictions not yet classified, and (ii) the awkward procedure of inclusion and exclusion of restrictions of one or the other category. To add to the confusion, the lack of the institution of safeguards in the current stage of the process of consolidating customs unification fosters the utilisation of and eventual justification for the enforcement of non-tariff restrictions, as thought they were safeguards.

With regard to non-tariff restrictions, certain differences among the member countries became evident during the fifth meeting of the SEA where two different positions were expressed on this question. One held that “products originating in any of the Party States may not have higher environmental requirements than the products within that nation” otherwise, this becomes a justified environmental non-tariff restriction (RNA). The other position favoured the establishment of conditions on the part of the importing country.

This laborious and difficult case-by-case process of the elimination and harmonisation of non-tariff restrictions of an environmental nature in the centre of MERCOSUR is the result of negotiations which, to date, have resulted in decisions agreed by consensus, without the parties ever having to resort to arbitration in order to resolve their differences.

15. Eco-labelling and the standards for the environmental quality of products and production processes

In the Taranco Declaration (1995) the Ministers and Secretaries responsible for the question of the environment in the Party States analysed relative aspects of national, regional, and external standards for the quality of products and production processes, particularly those relating to ISO 14.000 certification. They expressed their concern over the impact of its possible enforcement as a differentiating factor in competitiveness for products originating within MERCOSUR targeting the international market.

For its part, the Additional Protocol expressly stipulated that any national, regional, or third-country environmental certification system should not constitute a restriction to the free movement of goods, products, and services. In order to guarantee that this be so within MERCOSUR as well as with respect to third-party countries, in its Act 7/97, SGT N°6 stressed the advisability of strengthening the co-ordination of common positions by the Party States before the Trade and Environmental Committee of the WTO regarding technical obstacles and barriers to trade which involuntary practices of eco-labelling could come to signify.

While the member countries warned in the Taranco Declaration about the dangers to free trade represented by standards for the quality of products and production processes, MERCOSUR has taken pains to encourage the private sector to restructure its production processes and to obtain ISO environmental certification so as to evade the dangers of discrimination (pursuant to GMC Resolution N° 38/95).

Thus, in the heart of MERCOSUR, it can be seen that some parallel lines of action are being defined: a) in light of the evidence of quality standards in the processes of third-party countries or institutions outside of MERCOSUR, attention is being drawn to the potential dangers of their enforcement as non-tariff restrictions or barriers to trade; b) inside MERCOSUR, certification of exportable products and services is being promoted; c) at the same time, it is endeavouring to pass regulations and to adopt uniform MERCOSUR procedures which ensure impartial conditions of competitiveness, on a gradual and reciprocal basis.

Far from being contradictory, these parallel lines of action reflect a very pragmatic response on the part of MERCOSUR as to standards for the quality of processes. MERCOSUR is dealing with them head on, condemning their discriminatory nature but also endeavouring to minimise their adverse effects by adopting them wherever possible. 

In this regard, the Basic Directives for Environmental Policy passed by the GMC explicitly stated that MERCOSUR must:

-
Ensure impartial conditions of competitiveness among the Party States for the inclusion of environmental costs in the structure analysis of the total cost of any production process.

-
Guarantee the adoption of practices which do not damage the environment during production processes that utilise natural resources.

-
Ensure the minimisation and/or elimination of the discharge of pollutants by developing and adopting proper, clean, and recycling technologies, and proper treatment methods for solid, liquid, and gaseous wastes.

-
Ensure the least possible environmental damage in the manufacturing processes of trade products, bearing in mind regional integration within MERCOSUR.

The Additional Protocol recognises the sovereign right of the Party States to voluntarily establish a national system of environmental certification, based on either their own or international technical standards already approved by recognised competent agencies.

Based on those national systems of environmental certification, the Protocol stipulates that the adoption shall be promoted for a common voluntary environmental certification system for MERCOSUR. From the text of the Protocol, it cannot however be concluded that said national system will have to be the same as the ISO system of standards, even if they pursue similar goals.

In earlier meetings of Work Subgroup N°6 for the Environment, this question was the subject of broad debate, the consensus of which is reflected in the Protocol. In Act 2/96 of SGT N°6, the delegations agreed to work together toward the establishment of a list of products which could be included in the environmental certification system and that the system would begin as a pilot scheme, with a small number of products.

16. Recognition of the sovereign right of the Party States in environmental matters. The extraterritorial imposition of other environmental standards upon MERCOSUR

In its preamble and by establishing a series of directives for policy and legislation which the Party States must abide by, the Additional Protocol expressly reaffirms that the process of integration must advance on the basis of recognition of the sovereign right of the parties to make use of their natural resources in accordance with their own laws and environmental and development policies.

Thus, Article 27 of the Protocol stipulates that the use and exploitation of the natural resources of each Party State is a right inherent in the sovereignty of that State and that the exercise of this right shall not be subject to restrictions, other than those which emanate from international law and from the obligation to ensure that the activities carried out within its jurisdiction or under its control do not harm the environment of other Nations or areas situated totally beyond its national boundaries.

Adversely, this principle resolves the question of the extraterritorial imposition of other standards and rejects their enforcement under the disguise of protecting the environment and natural resources of nations outside the State imposing them. This is consistent with Principle 12 of the Rio Declaration which establishes that “taking unilateral measures to solve environmental problems that are produced beyond the jurisdiction of the importing country should be avoided”.(
) In its Addendum I, the Asuncion Treaty, adjunct of MERCOSUR, itself stipulates the objective of eliminating all unilateral decisions whereby a Party State were to impede, hinder or adversely affect reciprocal trade. This should set the model to be followed in the FTAA negotiations, in view of the pretensions on the part of some countries in the hemisphere toward the extraterritorial imposition of their own internal environmental standards on other nations.

17. The obligation of the Parties to ensure gradual
harmonious standards of environmental protection

Article 6 of the Additional Protocol stipulates that, in recognition of the right of each Party State to establish its own environmental criteria, standards, and legal instruments for the use and handling of its natural resources, the member countries must adopt the measures necessary to achieve – in their own time and through their own laws and legislation – the optimisation of protection standards consistent with the environmental objectives proposed by the Protocol.

The harmonisation of environmental regulations and standards is an implicit objective in the entire process of environmental negotiations in MERCOSUR.(
) The Protocol states this objective, and goes further in specific matters when harmonisation is already possible in view of the symmetries among the member countries. In this regard, it stipulates the harmonisation of the legal categories of protected areas and reserves, as well as the establishment of minimum harmonised criteria for their management and monitoring.

In addition, it is ordered that the Party States shall foster the adoption of standards for the quality of water, in accordance with its use and based on the objectives of water quality which MERCOSUR aspires to.

MERCOSUR also stipulates that the member countries shall strive to harmonise their systems for the classification of hazardous wastes and they shall promote the harmonisation of risk-evaluation methods for substances and products that are hazardous to health and the environment, as well as the procedures of notification, classification, and labelling.
Throughout the entire process of harmonisation, MERCOSUR has borne in mind the question of the environmental asymmetries of the member nations. Hence, it has expressly rejected the use of the term “uniformity” of environmental standards, preferring to use the term “harmonisation”. This should also be a guiding principle within the FTAA where the differences in relative development are even greater than in MERCOSUR.

18. The obligation of the Parties to effectively enforce
their internal environmental standards

Generally speaking, the MERCOSUR legal instruments (particularly the Additional Protocol) demonstrate the willingness of the Party States to promote a better and more efficient enforcement of national environmental codes. However, they do not establish precise obligations on the subject nor do they allow holding to complaints among the parties because of breaches. We may perhaps find the most specific applicable expression in GMC Resolution N°38/95, that identifies the priority tasks assigned to Work Subgroup N°6 which states that one of the objectives of the Additional Protocol shall be to – over time and in keeping with the true capacities and degrees of development of the countries – optimise the standards of environmental quality in the member nations through the effective enforcement of the legal mechanisms in each of the Party States.

19. The establishment of common procedures for the environmental authorisation of works and activities

Chapter III of the Additional Protocol stipulates that the member countries must harmonise the legal and institutional standards and procedures for them to be granted, within their respective national jurisdictions, environmental permits, licenses, authorisations, or approvals, as well as the procedures for monitoring works or activities which represent a risk to the environment.

This objective is reinforced by the provisions of Article 9, which establish the obligation of the member nations to promote the gradual establishment of minimum harmonised procedures for the evaluation of environmental impact. This shall be mandatory for every work or activity that could damage the environment or adversely affect the quality of life of people. In order to meet this obligation, the Party States shall also harmonise the minimum requisites for obtaining permits, licenses, or authorisations, as well as the criteria used to identify the works and activities for which it shall be obligatory to demand a prior environmental-impact study. Likewise, the member countries must harmonise the minimum content which environmental-impact studies will have to cover and include before they are approved.

Lastly, Article 11 of the Additional Protocol stipulates that the Party States must establish minimum harmonised procedures for monitoring works and activities of potential risk to the environment.

On this issue, just as on the transportation of hazardous substances and wastes, MERCOSUR has advanced in specific agreements on the “uniformity” of standards – in this case as the exception to the general criteria of using “harmonisation” – in consideration of the fact that the Party States were already willing to abide by them, without affecting their competitiveness.

20. The Agreement on the Transportation
of Hazardous Merchandise

Considering that hazardous merchandise must be transported under protective regulations which guarantee the safety of people, their property, and the environment and that it was necessary to have a common legal framework for the region-wide distribution of merchandise deemed hazardous and which must be transported with regard for the safety of people, their property, and the environment, the Common Market Council issued decision 2/94, which approved the Agreement on the Transportation of Hazardous Merchandise in MERCOSUR. 

Under this Agreement, the transportation of certain hazardous merchandise and wastes shall be governed by its provisions, in addition to the specific regulations established by the competent authorities of each of the Party States. This will not affect the fact that each member country reserves the right to ban the entry to its territory of any hazardous merchandise through prior notification to any of the other Party States.

Pursuant to this Agreement, the entry or exit of hazardous merchandise in compliance with the requirements established by the International Maritime Organisation (IMO) or the International Civil Aviation Organisation (ICAO) must be accepted by the Party States, in the understanding that in the event of conflicting regulations, the latter shall take precedence over the regulations that emanate from the Agreement.

The movement of traffic transporting hazardous merchandise is also governed by the general regulations established under the Agreement.

The Agreement establishes that in order to transport hazardous merchandise, this must be put in packaging or equipment which:

a)
Complies with the requisites stipulated in the United Nations Recommendations for the Transportation of Hazardous Merchandise.

b)
The packaging must be marked and identified.

c)
The national procedures established for these requisites must be followed.

Hazardous merchandise may only be transported in vehicles whose technical characteristics and state of repair guarantee safety and are capable of handling the risk inherent in the merchandise being transported.

During the activities of the loading, transportation, unloading, and transfer of hazardous merchandise, as well as for cleaning and decontamination operations, the vehicles must have the risk-identifying resources and warning signs indicating the nature of the merchandise and the risks associated with it.

Documentation for the transportation of hazardous merchandise must include information which clearly identifies the material and indicates the procedures to be followed in the event of an emergency.

All personnel involved in the transportation and handling of hazardous merchandise must have received the specific training that corresponds to their functions and must have the proper protection equipment at hand.

21. Conclusions

In light of the evident asymmetries among the MERCOSUR nations and the hemisphere’s more developed countries (asymmetries which involve vast differences in the development of internal environmental regulations, in the capacity for action on the part of the competent authorities to enforce them, in the availability of human, technical, and financial resources for environmental management, and in the diversity and asymmetry of environmental scenarios in each of the countries) and from a MERCOSUR viewpoint, a possible starting point for overcoming the dilemma between regulatory uniformity and environmental asymmetries expressed in the FTAA or, in other words – between reciprocity and preferential treatment – would be recognition of the great number of categories into which the nations of the hemisphere are divided, according to their degree of development, which gives rise to different environmental commitments and different deadlines in which to meet them. This is not about defining a “status sine die” for each country since recognition of the differences is not only compatible but also makes the concept of “adjustment” possible.(
) In this regard, the principles of gradual adherence and consensus upon which MERCOSUR bases its environmental commitments should guide the process of FTAA integration.

If not, the principles of reciprocity and conditioning could encourage the direct imposition upon or insertion in MERCOSUR countries of the environmental regulations and standards of the more developed countries such as the United States and Canada, without the compensatory factor of assurance that the process would necessarily include the corresponding facilities for obtaining the soft financing needed to acquire know-how and technologies for the restructuring of production processes and the backing for the public means to control it. Those facilities and the transfer of know-how and technologies should be the compensation exacted by MERCOSUR in order to allow the gradual insertion or inclusion of the demanding environmental standards of the hemisphere’s more developed countries.(
)
A fundamental question then will be to establish mechanisms and institutions that ensure the effective transfer of those technologies. Taking as a model the negotiations carried on within the framework of the Convention on Climate Change, it appears evident that the transfer of technology would be a Utopia, unless in parallel, mechanisms are established to encourage said transfer (for instance, the mechanism for clean development which enables the developed nations to accredit achievement of the goals for reducing emissions, vis-à-vis the transfer of “clean” technologies to developing countries). In addition, mechanisms and instruments should be anticipated that promise to provide incentives to the private sector by way of greater opening of the trading of those technologies, tariff reliefs, and the creation of compensatory funds, to cite some examples.

Should this not occur, we can expect that the growing complexity of the environmental standards of the continent’s industrialised nations (the United States and Canada) will place increasingly greater demands on, and to the detriment of MERCOSUR exports which fail to meet those standards. This could result in unilateral environmental protection measures that could adversely affect the comparative advantages of the MERCOSUR countries, creating environmental barriers for the access of its products to certain markets, or, altering their competitiveness due to higher costs of production. The main ensuing socio-economic impact from this series of environmental restrictions is the possibility of increases in the relative prices of MERCOSUR products. This would give rise to the challenge of introducing structural changes in the production processes of the MERCOSUR member countries. The challenge of the restructuring of national production processes refers mainly to the need to speed up the transfer of “clean” technologies. This would involve dealing with their funding (generally speaking, we are looking at technologies that are costly), as well as the problems ensuing from the patent rights on these technologies.

The feasibility of advancing towards the hemispheric harmonisation of environmental regulations will not depend solely upon the negotiation of more uniform policies that are more in line with international rules, rather, upon the progress or reverse trend of nations’ economies in different areas. These include: achieving a coherent and stable macroeconomic framework; the deregulation of markets; the promotion of competitiveness in exports through so-called “meso-economic” policies (infrastructure, technological development, work training, amongst others); the elimination of obstacles to foreign investment; the opening of financial markets; the development of capital markets; and, the inclusion of environmental costs in production processes. Advances in these policies would make it possible for the integration sought by the FTAA to be impelled by the harmonisation of trade-policy mechanisms, as well as by market forces.(
)
In this regard, MERCOSUR has proposed contributing toward the establishment of conditions of proper competitiveness among the Party States, and among the latter and third-party countries, and/or systems of regional integration such as the FTAA, promoting the inclusion of environmental costs in the total costs of production processes in such a way as to facilitate impartial conditions of environmental protection and competitiveness. However, we insist that this be done on a gradual basis (catering to the real capacities of the States to introduce these changes in keeping with their degree of development), and by consensus (which excludes the unilateral enforcement of environmental measures that could adversely affect trade among the countries). The gradual inclusion of environmental costs in production processes will generate better conditions in order for MERCOSUR products to gain access to globalised markets. This concurs with the explicit policy of MERCOSUR aimed at promoting the gradual adoption of international standards and certification such as those deriving from the ISO regulations used in companies world-wide.

Deregulation of trade in the hemisphere and environmental protection policies should mutually support each other; in the name of sustainable development. The challenge in this respect is in achieving that trade deregulation and environmental protection not become conflicting objectives.


Chapter V

The Cartagena Agreement:
The Andean Community

1. Introduction

This chapter examines the Sub-regional Andean Integration Agreement and the Andean Community from the FTAA perspective, taking into account the process of evolution experienced since its incipience in 1969, particularly the relationship between the environment and trade. Following thirty years of ups and downs, the sub-regional Andean integration process has now reached the stage of attempting to put together a common market with a customs union, supported by a revitalised and more effective institutional base headquartered in Lima, Peru. 

The Andean Community of Nations is the official name adopted in 1997 by the group commonly called the Andean Pact; yet another name for the group of countries that comprise the region is the Andean Group. (
) The constitution of the Andean Group (the Cartagena Agreement) was endorsed in Bogota on May 26, 1969 by the governments of Bolivia, Colombia, Chile, Ecuador and Peru. At a later date, February 13, 1973, Venezuela (whose representatives participated throughout initial negotiations) also became an adherent, whereas Chile withdrew from the Group on October 30, 1976. 

With a combined territory of 4.7 million square kilometres, a total of 109 million inhabitants in 1998 (double that of 1970) and a joint gross domestic product of 248 billion dollars, the five countries that comprise the Andean Community have experienced significant growth in intra-community trade operations, with average annual growth rising to 28% in the 1990-1997 period. Accordingly, the export volume rose from 2,868 million dollars in 1993 to 5,332 million dollars in 1998, leading to subregional growth in trade of 84% in six years. Moreover, foreign investment in the subregion grew at the truly astonishing pace of 48% in just two years, going from USD$7,150 million in 1996 to USD$10,582 million in 1997.

This dynamism, however, began to change negatively in 1998, and changed significantly in 1999, within an adverse world context that affected almost all of Latin America in terms of a fall in products, deceleration in the growth rhythm, deterioration in the prices of primary products and a drop in external demand in many of the countries. As stated in Chapter I, for the first time since 1986 regional income from exportations suffered a contraction of nearly 2%. To this one must add a noticeable decrease in the entry of capitals compared to the year earlier period (
) and, in many countries, a deterioration in terms of exchange(
). Within this framework, the value of intraregional trade dropped 35% in the Andean Community, according to ECLAC estimations.(
)
Nonetheless, environmental issues have not had any significant development among the Member Countries, though both institutional reforms in recent years and legislation dealing with the approved environmental content that is currently in effect suggest that the environment will become increasingly important within the Andean agenda. This will occur within the framework of harmonisation of national policy and the relations of the Andean Group with the international community.

The very fact that the Andean Committee of Environmental Authorities was established, in addition to the growing concern of the international committee to establish junctures between the standards of free trade and global environmental issues also points to increased awareness –as do MERCOSUR and other subregional integration processes– of the fact that trade relations within the Andean Community will more explicitly incorporate environmental factors. 

Notwithstanding the above, the process to do so appears to be plagued by political obstacles due to the unequivocal stance taken by the Andean Community and MERCOSUR (Southern Common Market) insofar as concerns not including in the FTAA negotiations those aspects linked to the protection of the environment, deriving the analysis of the relationship between trade and the environment from both the WTO system and the fora established under the MEA’s (Multilateral Environmental Agreements). It is precisely this strategic vision that this chapter deals with, indicating the points of convergence and the potential for development that could be considered in the inter-American scope. Such convergence might ensure that environmental and commercial issues dealt with during FTAA negotiations might find the opportunity to “incorporate improvements”, based on the objectives of sustainable development and environmental protection, keeping in mind the obligations taken on as WTO Members (see Chapter II).

2. Background

The Cartagena Agreement embodies the first efforts geared to subregional integration within the framework of the Latin American Association of Free Trade (ALALC in Spanish), now renamed Latin American Association for Integration (ALADI in Spanish)(
) created with the intent of accelerating the process of integration in Latin America through concrete actions. 

The idea of establishing the Andean Group(
) was born in the mid-sixties upon realising that ALALC posed limitations for those countries with insufficient or relatively less developed markets. The first document that evidences the integrating spirit of the founding countries is the Bogota Declaration, dated August 16, 1966, subscribed to by the Presidents of Colombia, Chile and Venezuela and the delegates for the Presidents of Ecuador and Peru.

The Cartagena Agreement went into effect on October 16, 1969, after being declared compatible with the Montevideo Treaty and Resolutions 202 and 203 of ALALC, and once the Permanent Committee of ALALC obtained official ratification by the government of Peru, followed by Colombia and Chile. Article 110 stipulates that the Agreement would only be effective “when three countries will have communicated their approval to the General Secretariat of ALALC”. Hence, the Andean Group formally began activities on November 21, 1969, at which time the Commission for the Cartagena Agreement was installed, constituted by one plenipotentiary representative from each of the Member Countries. Until very recently this constituted the maximum echelon of the institution. 

The mechanisms originally established by the Cartagena Agreement are, basically, the following: the Liberalisation Program, to progressively eliminate taxation and restrictions on products originating from the territories of the Member Countries; the Common External Tariff, adopted in a partial and progressive manner as it did not obligate Bolivia and Ecuador, and did not encompass the full universe of tariffs; the industrial program, a joint program to be implemented through sectorial programs for industrial development, preferably assigned to one or another of the Member Countries; and the harmonisation of economic policies, including the adoption of common regimes in distant fields.

The features and emphasis of each one of these mechanisms is in keeping with the prevailing development models of the time. For example, in the seventies –when the development model was the substitution of import goods–, special attention was given to the industrial program, seeking to assign to each country (according to circumstance and skills) specific productive activities to supply the region, using capital of the then-public companies and private capital to invest in the selected places. 

The decade of the eighties was characterised by the economic crisis that Andean countries, and in general all of Latin America, underwent, with the ensuing stagnation and eventual regression that these countries experienced on their path to development and their commitment to integration.

The manifestations of the economic crisis of the eighties in the Andean integration process, were, among others, the following:(
)
1)
Lack of compliance with the commitments stemming from the Liberalisation Program. 

2)
Joint industrial development programs were no longer implemented as a result of abandoning the planning.

3)
The countries began to unilaterally amend some of the community policies such as conditions for investment.

4)
The application of the Common External Tariff became flexible, amending the terms foreseen for its adoption.

The crisis situation of the process brought about the need to advance toward redirecting the process. In 1983 a Plan for the Redirection Process for Andean Integration and Sectorial Strategies was adopted, though never implemented; in the end, the Amending Protocol for the Cartagena Agreement was adopted. After a lengthy period of negotiations, it was approved and subscribed to in Quito on May 12, 1987, entering into effect on May 25, 1988.

This instrument, known as the Quito Protocol, presented a realistic approach to what could actually be done at the time to confer continuity to the Andean integration process, encompassing new and more flexible provisions, and broadening the scope of integration and co-operation options among the Member Countries. In truth, toward the mid-eighties the economies of the region began to timidly redirect their policies toward greater openness, with a drastic reduction in the number of tariffs, and a lower degree of protection.

In the nineties economic reforms were based on an openness to foreign investment and free trade, pursuant to the new model of economic behaviour adopted in the region, which agreed not only to update and modernise the legal order of the Andean Pact in order to render it more dynamic at the institutional level so that the process might attain a higher level of integration, but also agreed to substantially increase intra-subregional trade.(
)
Another important characteristic of this new stage reached in the integration process is the direct intervention of the Presidents and Ministers of Foreign Affairs of the Member Countries in the organisation of the process. In fact, the first Meeting of the Andean Presidency Council was held in May of 1989 in Cartagena de Indias, from which time forward the meetings are held twice a year, a fact which has been extremely useful in consolidating and accelerating the integration process. 

In May of 1999, the leaders of the Member Countries established in the Andean Presidency Council held their 11th Meeting in Cartagena de Indias, and issued an important Declaration, in which they testified that their priority decisions for deepening integration in the coming five years would be through establishing a Common Market, implementing a Common Foreign Policy, the Development of a Social Agenda, the implementation of a Community Policy for Border Integration and Development, the definition and implementation of Sustainable Development policies and institutional strengthening. 

The establishment of the Common Market was fixed for no later the year 2005, a goal which coincides with the timeframe of the FTAA to create a free trade area in the Americas. During this same period, there would be within the Community not only free circulation of goods, but also of services, capital and persons.

It is important to underscore that the Declaration of the Presidents expressly refers to the environment as a component of the integration process, stating: “The Andean subregion is one of the world's best endowed regions and the Member Countries of the Andean Community possess 25% of the planet's biological diversity. This biological heritage is one of our major strong points and represents a source of opportunities for our countries' development. For that reason, we reaffirm that its conservation, recovery and sustainable use require the adoption of concerted Community policies and strategies that will contribute to the intensification and perfection of the Andean integration process and promote the equitable distribution of its benefits.”(
) In just a few words, community policies and strategies must guarantee sustainable development, and, specifically, protect biodiversity, a source of development for Andean countries.

The Presidential Meeting was followed by another of the Ministers of Foreign Affairs and Official Representative before the Commission, who met in an extended session of the Andean Council; they approved in February of 2000 a Project for Guidelines for the Process of Constituting the Common Andean Market. 

3. Institutional organisation and the
revitalisation of the Cartagena Agreement

Since 1969 when the Cartagena Agreement was underwritten, it has undergone a series of modifications, the most recent being those set forth in two recent legal instruments: the Trujillo Protocol of 1996 and the Sucre Protocol of 1997.

The first article of the Cartagena Agreement suffices to exemplify its scope:

Article 1 - “The objectives of the present Agreement are to promote the balanced and harmonious development of the Member Countries under equitable terms, through integration and economic and social co-operation; to accelerate growth and generate occupation; to expedite participation in the regional integration process, with the objective in mind of gradually forming a Latin American market.

In like manner, this Agreement is inclined to decrease external vulnerability and improve the position of the Member countries within the international economic context; to strengthen subregional solidarity and reduce the differences in development among the Member Countries.

The ultimate purpose is to seek continual improvement in the standard of living of the inhabitants of the Subregion.”

Article 3 - According to modifications to the Sucre Protocol of June 25, 1997- - - establish the mechanisms to be employed in attaining the objectives of the Agreement, which shall depict the new integrating focus of the Andean Group. Among others:

a)
Attainment of integration into other regional economic blocks and sustains relations with extra-regional programs in the political, social and economic-commerce fields;

b)
Gradual harmonisation of economic and social policies, and convergence in national legislation in pertinent matters;

c)
Joint programming, intensification of the subregional industrialisation process and the execution of industrial programs and other measures for industrial integration;

d)
A Liberalisation Program for trade exchange that is more advanced than the commitments derived from the Montevideo Treaty of 1980; 

e)
A Common External Tariff;

f)
Physical integration; and

g)
Preferential treatment for Bolivia and Ecuador.

The Cartagena agreement expressly mentions the environment in Article 3, in complementary provisions to the above-described, through the implementation of a series of programs and actions of economic and social co-operation, among which “actions to maximise and conserve natural resources and the environment” stands out. At a later point in this document we will see how the environmental program correlates institutionally within the Andean Committee of Environmental Authorities, created in June of 1998.

4. Institutional organisation;
the Trujillo Protocol

The institutional revitalisation of the Andean Pact came about through the Trujillo Protocol, signed by the Andean Presidents on the occasion of the Eighth Presidency Council, held in Trujillo, Peru, in March of 1996. The instrument substitutes Chapter II of the Agreement in reference to the institutional organisation of the Andean community and charges the Commission with the adoption of an ordered text.(
)
The Trujillo Protocol created the Andean Community and established the Andean Integration System with a series of bodies and institutions, amending the names and functions used earlier: Commission for the Andean Community (before, the Commission for the Cartagena Agreement), the General Secretariat for the Andean Community (before, Board of the Cartagena Agreement), and the Court of Justice for the Andean Community (before, the Court of Justice for the Cartagena Agreement). 

According to Article 7 of the Agreement, the Andean Integration System has as its objective to permit the effective coordination of the bodies and institutions that comprise it in order to broaden Andean subregional integration, project it abroad, and consolidate and strengthen those actions related to the integration process.

Hence, at present the Andean Integration System comprises the following bodies and institutions:

-
The Andean Presidency Council, the highest ranking body of the System, constituted by Heads of State of the Member Countries; issues guidelines;

-
The Andean Council of Ministers of Foreign Affairs, constituted by the Ministers of Foreign Affairs of the Member Countries, expresses declarations and decisions;

-
The Commission for the Andean Community, constituted by a plenipotentiary representative from each one of the governments of the Member Countries, expresses its will through decisions;

-
The General Secretariat for the Andean Community, executive body of the Andean Community that expresses its will through Resolutions;

-
The Court of Justice for the Andean Community, jurisdictional body of the Community;

-
The Andean parliament, body for deliberations of the System;

-
The Business Advisory Board;

-
The Labour Advisory Board;

-
The Andean Corporation for Promotion;

-
The Latin American Reserves Fund;

-
The Simon Rodríguez Agreement, the Social Agreements that join the Andean Integration System and others that consider themselves to be within its framework; 

-
The Simon Bolívar Andean University;

-
The Advisory Boards that the Commission establishes; and,

-
Other bodies and institutions that believe themselves to be a part of the framework for subregional Andean integration.

5. Institutional organisation;
the Sucre Protocol(
)
The most recent structural reform to the Cartagena Agreement was approved in the Sucre Protocol, underwritten on June 25, 1997, within the framework of the First Andean Community Meeting of Ministers of Foreign Affairs. The Protocol introduces three new Chapters to the Agreement: a chapter on external relations, another on intra-subregional commerce of services with the idea in mind of liberalising the commerce of services, and the third on associate members, establishing the possibility of incorporating a third country to the group, one that has signed a free trade treaty with the Andean Community. This third party would not be required to take on all the commitments of the Cartagena Agreement.

The programmed and institutional reform of the Andean Community, set forth in the Sucre Protocol as well, expresses a new strategy based on five priority tasks:

-
Definition of a community strategy to deepen integration within Latin America and the Caribbean, particularly with Panama and MERCOSUR.

-
Co-operation with the Caribbean, particularly as regards the Association of Caribbean States.

-
Participation in hemispheric processes (as is the case with the FTAA).

-
Deepening relations with the European Union and Asia-Pacific countries.

-
Adoption of joint or block positions in international fora.

6. Toward developing a common market; the
Liberalisation Program, the establishment of an Andean Free Trade Zone and Common External Tariff

The Andean integration process is developed in various stages: the first, (Liberalisation Program) began the process to eliminate taxation and tariff restrictions among the Member Countries through the establishment of a Free Trade Zone; the second phase, the Customs Union, through the adoption of a common external tariff for third countries (Common External Tariff) to ultimately establish the Common Market. 

Beginning in 1989 the direct intervention of the Presidents expedited trade liberalisation. The La Paz Act played a key role in this, as the Presidents decided at that time to step up the term for concluding the Liberalisation Programme by three years; they also simplified its structure by ruling on the elimination of lists and exceptions that hindered the de-taxation process and complicated the opening of trade among the Andean countries. 

The Free Trade Zone began full operations in February of 1993, in Bolivia, Colombia, Ecuador and Venezuela. As to Peru, the Sucre Protocol states that the Commission of the Andean Community shall define the terms of the Liberalisation Program to be applied to trade between Peru and the other Member Countries. This will render the Free Trade Zone fully operational at the latest by December 31, 2005, though it might even be sooner.

Moreover, since February 1, 1995, the Andean Community applies a Common External Tariff {AEC, Arancel Externo Común in Spanish} , established through decision 370, made by four of its five Member Countries: Bolivia, Colombia, Ecuador and Venezuela. This fact has positioned the Andean Community as the second Customs Union in the world, the European Union being the first.

Decision 370 establishes a tariff structure for imports proceeding from third countries, according to the degree of product manufacturing, at 5, 10, 15 and 20 percent. It defines special treatment for relatively less developed countries. For example, Bolivia –because of its geographic situation as a landlocked country– maintains its national tariffs of 5 and 10 percent; it establishes a seasonal list of exceptions that will be gradually eliminated over the coming four years, one known as the Zero List, that includes 31 items linked primarily to health, education and mass communications, and a List of Non-manufactured Goods –approximately 2,000 products– from which the Common External Tariff can be differed by up to 5 percent. 

Lastly, Decision 370 foresees the possibility that the countries may apply transitory suspensions of the Common External Tariff (prior authorisation from the General Secretariat of the Andean Community) in two cases: 1) transient insufficiency of the supply (up to six months) per Resolution 501 in the Board of the Cartagena Agreement; and 2) national emergency (up to three months), per Resolution 060 of the General Secretariat.

Once again, the First Transitory Provision of the Cartagena Agreement in the Sucre Protocol states that Peru is exempt from the obligation of enforcing the Common External tariff until such time as the Commission establishes the terms and modalities for its incorporation to this mechanism; furthermore, this is established in Article 8 of decision 414.

Of primary importance in the Andean integration process, the evermore clearly defined political will, objectives and instruments have gained in realism and credibility, today constituting a block that not only looks within, but seeks to complement its actions through other subregional fora such as MERCOSUR (Southern Common Market) and the FTAA. 

7. Foreign investment in the Andean Community 
and relations with GATT/WTO

The open model than now characterises the Andean Community is the result of successive modifications to decision 24 (the first Andean standard on dealing with foreign investment). Each of the modifications branded its mark on the process of subsequently going from a “Statist” and nationalist formula to a regime of “protector”, finally reaching the level of being the “promoter” of private investment. (
) At present, from the juridical-institutional standpoint, the Andean countries have available to them legislation rooted in the principles of free trade and the globalisation of the economy. The three basic GATT principles concerning the most favoured nation, national treatment and the prohibition of quantitative measures are a consubstantial part of Andean legislation. Particularly so are decisions 283, 284, 285 and 291, approved in 1991; these contain standards for the prevention or correction of distortions in competition generated by practices that restrict free trade and free competition, and the treatment of foreign capital.

In the field of economy, the Andean Group is already a voice heard in FTAA negotiations, in the World Trade Organisation and before the European Union; the Group also maintains joint, formalised dialogue with the United States of America and Canada. 

According to the regulations in effect in the Andean Group, foreign investors share the same rights and obligations as their national counterparts. No prior authorisation is required to carry out foreign investment. A register is kept at the Andean level with the purpose of guaranteeing the rights derived from the transference of technology and, especially, those capital investments in the currency of origin. Investors are guaranteed the right to transfer abroad their net profits –once proven that they are derived from the investment– in convertible funds. On the other hand, the reinvestment of profits proceeding from direct foreign investment within the same company will be considered foreign investment. 

In order to guarantee investment in competitive terms at the international level, the Andean countries have subscribed to international guarantee conventions with OPIC, the MIGA and ICSID. These guarantees allow investors to operate within the Andean countries with full legal protection.

In regards to taxation, the Andean Group has an agreement in effect to avoid double taxation in the countries that comprise it, as well as a model agreement to establish agreements between Andean countries and third party countries. 

The policy of the Andean community as concerns its relationship with other integration processes, and in general in the realm of political-economic relations, has become more robust in recent years. Proof of this is that the Cartagena Agreement has incorporated a new Chapter on Foreign Relations, following Chapter II. The first article of this new Chapter III empowers the Andean Council of Ministers of Foreign Affairs to formulate a common foreign policy that will allow for effective community participation in international fora and political organisations.

On the other hand, the next article establishes that the Andean Council of Ministers of Foreign Affairs and the Commission for the Andean Community shall define and adopt a community strategy geared to deepening integration with other regional economic blocks, as well as relations with extra-regional systems. Lastly, it establishes the measures to be adopted to attain this objective, among which stands out the coordination of joint negotiations of the Andean Community and other integration processes, or with third party countries, and/or groups of countries. 

“Thus, since before the creation of the WTO System in 1994 and henceforth, Andean legislation concerning investment, free trade, intellectual property rights, the rights of breeders of plant varieties, and access to genetic resources, among other agreements, has sought compatibility with principles established by GATT. Though it is true that the decision to act as one single voice in this forum is quite recent, in October of 1998 an agreement was reached between the Member Countries and the United States of America. The agreement establishes a Board for Trade and Investment, in which both parties will collaborate –in a manner congruent to the Marrakesh Agreement that established the WTO, and in complementary fashion to the process that led to the creation of the FTAA– “to ensure that trade liberalisation and environmental policies support one another mutually with a view to sustainable development while at the same time avoiding hidden restrictions to trade, and in conformity with the WTO and other international commitments”.

8. Environmental policy throughout the Andean integration process; the Andean Committee of Environmental Authorities

The Andean Pact has not granted special attention to environmental issues throughout its institutional and programmatic development. Until very recently the environment was considered to be an accessory and complementary object. This situation, as it happens, affects the relations between trade and the environment, which, in all truth, are not included in the work agendas of the General Secretariat. 

Nonetheless, decision 182 of 1983, through which the Andean System “José Celestino Mutis” was created to deal with food security and the conservation of the environment, and Chapter VII on Programs for Agricultural and Livestock Development of the Cartagena Agreement attempt to jointly promote agriculture and agro-industry and reach a greater degree of subregional food safety, including the establishment of an Andean System and National Food Security System. Though the key objective is to ensure food security, the System created contains a section on Conservation Instruments; in Article 15, the following instruments are set forth for the conservation of the environment:

-
Mechanisms for the rational use and management of soil, forests, fauna and flora;

-
Rational management of hydrographic basins, as well as forests and surrounding grassland;

-
Environmental education programs related to problems of soil conservation and renewable natural resources, as well as programs addressing community participation in practices of conservation;

-
Agreements between two or more countries to protect and develop hydrographic basins, including reforestation programs and other activities that might contribute to better use of natural resources;

-
Systems and agreements will be set up to protect and defend marine areas against pollution and conserve their biological resources. 

In practice, intra-subregional co-operation in matters of food security have been important; this has not been the case for specifically environmental issues since the Andean Community has not yet developed a comprehensive environmental policy. Nevertheless, several decisions (these are actually subregional laws) in recent years have developed specific issues relevant to international environmental law, such as are those dealing with the conservation of biological diversity. To this we can now add the establishment of the Andean Committee of Environmental Authorities.

The Commission for the Andean Community approved the creation of the Andean Committee of Environmental Authorities (CAAAM, Comité Andino de Autoridades Ambientales) on June 11, 1998, through decision 435; the objective is to collaborate jointly with the Member Countries in fulfilling the commitments acquired within the framework of the United Nations Conference on the Environment and Development, as well as the Hemispheric Summit on Sustainable Development in Santa Cruz, and the conservation of the environment and sustainable use of natural resources.

The Andean Committee of Environmental Authorities (CAAAM) is made up of the national authorities responsible for the environment of each one of the Member Countries. The General Secretariat is charged with convening the Andean Committee of Environmental Authorities (CAAAM) to hear recommendations on this matter. It is important to underscore that the opinions and agreements of CAAAM are not necessarily mandatory for the Member Country in question, which denotes the political and decision-making fragility of this body.

Though all its functions are important, the CAAAM does not have any functions that link the topic of the environment to trade, not even a reference to set up coordinated tasks with the WTO’s Committee for Trade and Environment. Despite this, Article 3 (b) of decision 345 grants CAAAM the responsibility of supporting the Andean Commission and the General Secretariat in the “design of basic guidelines of an Andean Environmental Plan of Action”, to be formulated “in agreement with the Plan of Action for the Sustainable Development of the Americas, approved in 1996 in Santa Cruz de la Sierra, as well as the Regional Environmental Plan of Action, approved by the Forum of Ministers of the Environment for Latin America and the Caribbean during its 11th Meeting”.

The CAAAM should also encourage compliance on behalf of the Member Countries with all commitments taken on in international environmental fora (Article 3, [e]), through co-operation links and coordination of the different bodies of the Andean Integration System and the Inter-American Commission for Sustainable Development (CIDS, Comisión Interamericana sobre Desarrollo Sostenible) of the OAS.

Insofar as concerns the development of the Andean integration process, it is quite clear that the CAAAM is called upon to fulfil a key role in the needed discussions on trade and the environment in the Andean Community. Nonetheless, CAAAM has begun its task in the Andean region concentrating more on the application of community legislation related to the Convention on Biological Diversity rather than on trade-related issues. It is quite likely that within this context the CAAAM will promote actions to effectively implement the Convention on the International Trade of Endangered Species of Wild Fauna and Flora (CITES), being that the degree of effectiveness of this MEA depends on controlling customs points to deter illegal trade in goods derived from protected flora and fauna. This circumstance has also led to a proposal of establishing trade monitoring programs that will include other objectives related to community legislation on access to genetic resources, biological safety and the transit of products derived from flora and fauna.

In studying the present scenario, it is not envisioned that the Andean Community will include the environment as one of its priority tasks related to trade in the short term, if we consider the small importance given to the matter in the political, economic and trade policies of the Member Countries. 

9. The Andean Community on Genetic Resources and
the Committee of Experts on Plant Varieties

The CAAAM will also start-up those bodies created at the core of two subregional laws: decision 345 on the Common Regime for Protection of the Rights of Breeders of Plant Varieties, and decision 391 on the Common Regime for Access to Genetic Resources. The CAAAM will co-ordinate the designation of members and receive information on the work done. 

Both the Andean Committee on Genetic Resources and the Committee of Experts on Plant Varieties are instrumental in enforcing the two subregional standards that have come about in consequence to the agreements adopted at the United Nations Conference on the Environment and Development (UNCED). Reference is later made to these decisions and their relation to the Agreement on the TRIPS of the WTO.

10. Sanitary and Phytosanitary Measures
in the Andean Community

The elimination of tariffs has caused sanitary and phytosanitary measures to regain importance in commercial transactions of agricultural and livestock transactions. So that sanitary measures might not become a disguised obstacle to trade, it was decided that the Andean System of Agricultural and Livestock Health be adapted to the progress reached in the integration process and the opening to international trade.

In October of 1992, the Commission for the Cartagena Agreement approved decision 328, through which the Andean System of Agricultural and Livestock Health might be brought up to date and embrace the objectives of the WTO. (
)
In the case of importation of agricultural and livestock products originating in one of the Member Countries of the subregion, only those sanitary standards that are recorded in the Registry of Subregional Sanitary Standards of the Andean Community may be applied, and to comply with this a procedure has been established. When the Andean standards were established, consideration was given to the national legislation of the Member Countries and the international sanitary standards of the ruling bodies of the WTO: the FAO International Convention for Phytosanitary Protection, the International Office of Epizootic Disease and the Commission for Codex Alimentarius FAO/WHO. Additional conditions cannot be imposed save in the exceptional case of sudden outbreaks or infestations of any nature that obligate the Member Country to establish temporary limitations or prohibitions, specifying the duration of these, and in agreement with the procedure provided for in the decision, thus taking into account the principle of precaution.

Once the motive for said standard has disappeared, its elimination can be requested. The General Secretariat –in an official document or through the petition of a Member Country and through a Resolution– is empowered to suspend or amend the measure at any given time, once investigations have proven that there is no further risk implied for the Member Country it was implemented neither for nor for the Subregion. 

It is important to emphasise the efforts that the Andean Community has put forth to harmonise the national legislation of Member Countries and approve subregional legislation in terms of sanitary health, phytosanitary and animal health. (
)
Among the Andean standards that complement decision 328, it is interesting to note that decision 436, approved in June of 1998, refers to the registration and control of chemical pesticides for agricultural use. Chemical pesticides must be registered before the competent national authorities before they can be manufactured, used, exported, imported, packaged or distributed.(
)
What is novel about this decision resides in the provisions that refer to those cases in which a determined pesticide is forbidden due to risks posed to human health or the environment in any of the Member Countries. In the case that any Member Country decides to forbid or severely limit the use of pesticides due to risks posed to human health or the environment, said country is under the obligation to inform the other Member Countries and the General Secretariat in a period no longer than thirty working days, and will not be able to export said product without the prior consent of the importing country. When in a Member Country chemical pesticides are manufactured or formulated with the exclusive intent of exportation, the competent national authority of said country shall supply to the importing country information concerning the motives why said product is not registered domestically in the exporting country.

This preventive principle based on cross matching notifications should be expanded and not limited merely to the use of chemical pesticides for agricultural use; it should constitute –at the Andean Community and FTAA levels– a general principle, applicable to any product that by nature might severely affect environmental conditions. The condition attached should be that this not becomes an arbitrary or unjustifiable discrimination measure, or a surreptitious restriction to international trade.

11. Technical obstacle to intra-subregional
trade and its relation to the WTO

The reform process of the Andean Pact has been particularly careful in revising those subregional aspects related to the Agreement on Technical Barriers to Trade of the WTO, in light of the importance that standardisation and procedures have on the flow of Andean exportations.

At the level of the Andean Community, the topic of technical barriers to intra-subregional trade falls under Articles 72 and 73 of the Cartagena Agreement and decisions 376 and 419.

Decision 376, of April 18, 1995 created the Andean System of Standardisation, Accreditation, Testing, Certification, and Technical Regulations and nullifies the previous system, which dated back to the seventies. The objective is to facilitate intra-subregional trade through improving the quality of products and services, and the elimination of technical restrictions to trade. To this end, Decision 376 institutes a mechanism for settling disputes that might arise due to technical restrictions to trade.

The system was perfected on July 30, 1997, through decision 419. The third paragraph of this decision expressly reads:

“That… standardisation, accreditation, testing, certification, technical regulations and metrology constitute essential tools for development in the Subregion, given that they encourage progressive improvement in the quality of the products and services that are exchanged through international trade, and provide protection of health, safety, the environment and consumer protection.”

Following the above, it indicates that to this end it is convenient to begin a gradual process of harmonisation, and that the measures the Member Countries adopt in these matters should be applied in such a manner that “they not constitute a means of discrimination or a disguised restriction to trade”.

All activities of the System will be applicable to the universe of products and services that are manufactured or commercialised within the Subregion without consideration to plant and animal health aspects, or other aspects that are regulated by a particular decision.

Member Countries shall grant to those products and services of another Member Country the same treatment –no less favourable– as is conferred on similar products and services of domestic or third party origin.

To proffer support to the System, the Subregional Committee of Standardisation, Accreditation, Testing, Certification, Technical Regulations and Metrology was created. This Committee is comprised of a principal representative and an alternate representative of each Member Country. Ad hoc committees may be created to deal with special issues. 

Should a Member Country consider that a technical rule, mandatory technical standard, conformity evaluation procedure, mandatory certification or any other measure that another Member Country has adopted, or intends to adopt, constitutes a restriction to trade according to Article 72 of the Cartagena Agreement, there are three possible alternatives: 1) hold consultation meetings with the Member Country that adopted, is adopting or intends to adopt said measure; 2) request the technical intervention of the Committee; or 3) request the General Secretariat of the Andean Community to declare its conformity with the provisions of Article 73 of the Agreement. The Member Country whose action is in question may also request the General Secretariat to make a statement. 

When holding consultations, the technical intervention of the Committee, or declaration of the General Secretariat may not exceed thirty working days, counted from the time that the corresponding request has been received. In case the consultation or the intervention of the Committee has not resolved the matter in the above-stated term or it has only been partially resolved, the Member Country or party in question can bring the same case before the General Secretariat of the Andean Community. 

Upon considering the case, the General Secretariat may also request the technical opinion of the members of the Committee or of the corresponding Ad hoc Committees. In case the Secretariat finds that there is a trade restriction involved, the order will be given for the measure to be lifted.

This decision creates a series of networks with the objective of gradually harmonising technical standards and metrology, and to ensure the reliability of the certification bodies and testing laboratories. 

In like manner, it develops the procedures that the Member Countries must follow in adopting standards and technical regulations, conformity evaluation procedures, mandatory certification and any other equivalent mandatory measure; special emphasis is laid on the matter of notifications. The Member Countries are obligated to give notifications on any mandatory technical standard 90 days prior to its enforcement.

Decision 419 seeks to maintain conformity with the TBT Agreement that establishes –at the WTO level– the basic principles that will prevent the standardisation measures, technical regulations, and accreditation and certification systems from becoming unnecessary trade barriers. That is why it embraces the principles of “most favoured nation” and “national treatment”; it has also been proven that these measures are needed, as they encourage improvement in the quality of products and services, and favor health protection, safety, the environment and consumer protection. The standard does not develop aspects that need to be considered in order for the adoption of the measures to be legitimate, such as: the principle of proportionality, the status of science and technology, the subsequent manufacturing technology and the end use of the products. However, it does embrace other conditions for the adoption of measures, such as the seasonal aspect of the measures, harmony, advertising and information.

Nevertheless, for the purpose of this study, there is an important difference in the definition of technical regulation. The new 1994 TBT AGREEMENT that is a part of the Agreement on the WTO –as opposed to the earlier Tokyo Round– extends its scope to production processes and methods, since it defines “technical regulation” as “document which lays down product characteristics or their related processes and production methods, including the applicable administrative provisions with which compliance is mandatory. It may also include or deal exclusively with terminology, symbols, and packaging, marking or labelling requirements as they apply to a product, process, or production method”. 

It is quite evident that this definition might lead to extra-territorial application of national standards. Though the definition of “technical regulation” contained in decision 419 is more general (“regulation that contains technical requirements or makes reference to standards or technical specifications or practice codes, or adds them to its content”) and does not indicate if this applies only to the product or also to the production processes and methods, Article 26 of the same legal text establishes that technical regulations shall be defined based on the properties of the use and employment of the products and services they refer to. Additionally, technical regulations based on design and descriptive characteristics can be drafted according to how they relate to use and employment, hence eliminating the possibility of using this route for extra-territorial application of national standards, a topic on which the Andean Community differs firmly.

It is precisely the issue of technical barriers to trade by virtue of environmental objectives that is one of the most sensitive aspects that the Andean Community and MERCOSUR confront with the northern countries that negotiate the FTAA. At the same time, it might be the most adequate area in which to advance in the inter-American arena on the principles and guidelines developed in the WTO System. Very likely the adoption of unilateral measures by the United States of America in the heart of the WTO explains the reasons for this denial to even consider the relationship between trade and the environment at the nucleus of the FTAA. Some experts have suggested that opening new fields of negotiation in matters of trade and the environment might weaken the position of developing countries at the heart of the WTO. Paradoxically, this same fear should be reconsidered from the standpoint of United States geo-political interests to create a free trade zone in the hemisphere.

The Andean Community has no history of trade conflicts caused by trade measures for environmental purposes. This fact, without a doubt, lends an additional ingredient to the cautious position that has characterised Latin American countries in the present debate concerning trade relations and the environment at the core of the FTAA.

12. Dumping, Subsidies and Free Competition
in the Andean Community

At present, and in consequence to the approval of the Agreement concerning the application of Article VI of the GATT of 1994, and the Agreement on Subventions and Compensatory Measures annexed to the Agreement on the WTO, and the subsequent application of these measures, the decisions of the Andean Community on the matter are undergoing a revision process. The truth is that in 1971 subregional legislation had already dealt with this issue (for example, decision 45), but developments in recent years brought about important changes that demanded a revision.

In any case, Article 2 of decision 283 (in effect), states that the Member Countries or companies displaying a legitimate interest may request of the General Secretariat the authorisation or mandate to enforce measures to prevent or correct distortions in competition derived from dumping or from subsidies when:

-
Practices originating in the territory of another Member Country threaten to cause or already cause significant injury to national production destined for the domestic market of the affected country, or its exportation to another Member Country;

-
Practices originating in a country outside the subregion threaten to cause or already cause significant injury to national production destined for exportation to another Member Country; and

-
Practices originating in a country outside the subregion threaten to cause or already cause significant injury to national production, and these are products to which the Common External Tariff is applied, and the corrective measures must be applied in more than one Member Country. 

In other cases the national provisions of each Member Country may be applied.

To correspond with these standards, in the case of dumping antidumping rights will be applied to imported goods subject to this practice, equivalent to the determined dumping margin or below it, in the case that these are sufficient to resolve the threat of injury, or if injury has been proven. If the threat of injury or the injury itself becomes apparent and the Member Country or companies whose interest is legitimate so request, immediate corrective measures may be approved.

In any case, for the purposes of this document, the standards for free competition are precisely where conflicts between countries and subregional blocks might arise, in regard to compliance or lack of compliance of environmental standards; for example, so-called eco-dumping. Within the scope of the Andean Community the mechanisms dealing with technical barriers to free trade, those dealing with dumping, free competition or subsidies have not yet been applied based on environmental considerations. The position of the Andean Group in this regard is quite clear: keep trade standards in a separate forum from environmental standards, thus resolving them, in the first case, with WTO dispute settlement mechanisms, and in the case of the environment, using standards equivalent to the MEAs. 

13. Mechanisms for Dispute Settlement and the Court
of Justice of the Cartagena Agreement

When the Andean Pact was established in 1969, it was not with the intention of creating a jurisdictional body. Nonetheless, ten years later, on May 28, 1979, the Treaty that created the Court of Justice of the Cartagena Agreement was signed, in light of evidence that a subregional standardization system required an institution responsible for controlling the legality of community standards, settling disputes concerning compliance with the obligations of the Member Countries and interpreting those principles that are the basis for what might be called Andean Law. The Treaty became effective May 19, 1983, once the process of ratification was concluded, and was modified through the Amending Protocol of Cochabamba (
) of 1996 to strengthen the Court and render it more efficient and effective; among other objectives, to ratify the principle of direct applicability of decisions and resolutions of the Andean Community, and its supranational legal order. (
) Once the court is in effect, it will no longer be considered an international court, and its sentences will have coercive power as it no longer requires homologation or exequatur in any of the Member Countries; national courts must proceed directly with implementation, which constitutes a significant innovation on the international scene. 

The Court also had to adapt to the new institutional structure of the Andean Community, the result of the aforementioned Trujillo Protocol. Its Statute was approved through decision 184. Headquarters was established in the city of Quito, Ecuador, and has now been in operation for 15 years. 

Article 47 of the Cartagena Agreement transmits dispute settlements that arise due to the application of an Andean Community law to the standards of the Treaty that the Court of Justice created. On the other hand, the Sucre Protocol incorporates in Article 29 a transitory Provision to the Cartagena Agreement that establishes that the Commission of the Andean Community may establish an arbitral mechanism among the Member Countries for dispute settlement that persists following the pronouncement of the decision of the General Secretariat. 

The Court of Justice is an independent body that has territorial jurisdiction and is empowered to perform the following processes: Action for Nullification, Action against Lack of Compliance, Prejudicial Interpretation, Recourse due to Omission or Inactivity; as well as exerting arbitral power. The General Secretariat of the Andean Community is also empowered to act as an arbitral entity. Its jurisdiction is exclusive, as according to Article 42 of the Cartagena Agreement the countries will not submit to any court any controversy whatsoever that might arise in light of the enforcement of community standards, or an arbitration system or procedure other than those provided for in the Treaty.

The Court is enabled to declare null the decisions of the Andean Council of Ministers of Foreign Affairs, those of the Commission for the Andean Community, the Resolutions of the General Secretariat and the Agreements for Industrial Complementarity, as well as any others that the Member Countries may have adopted among themselves as a part of the subregional Andean integration process if any of these have incurred in violation of the standards that form community law, including deviation from proper use of power. 

-
Any Member Country, the Andean Council of Foreign Ministers, the Commission, the Secretariat and/or individuals or legal bodies can petition the Action for Nullification in those cases provided for in Article 19 of the Treaty. Article 19 determines whether or not individuals or legal bodies can file to petition the aforementioned nullification action if and when their subjective rights or legitimate interests are affected. 

-
The Action against Lack of Compliance that is filed when a Member Country has incurred in lack of compliance with an obligation derived from standards or agreements that are part of the legal order of the Andean Community is considered a prior stage, at the level of the General Secretariat. Article 39 of the Statutes of the Court specifies that the complaint concerning lack of compliance may refer to (among others): the issuance of standards that are contrary to the legal order; the non-issuance of standards that instigate compliance; actions or conduct that are contrary to said legal order despite provisions having been adopted for compliance.

The claimant country may also have direct recourse to the Court if the General Secretariat fails to issue a ruling within 65 days following the submittal of the complaint or if the ruling does not decree lack of compliance. 

If the Court rules lack of compliance, the Member Country responsible for lack of compliance will be obligated to adopt the necessary measures to implement the ruling given within 90 days following notification. 

If said country does not carry out the ruling, the Court will summarily, prior opinion of the General Secretariat, determine the limits within which the claimant Country or any other Member Country may either restrict or suspend, either totally or partially, the advantages that the Cartagena Agreement confers to the remiss Member Country. 

In any case, the Court may order the adoption of other measures if the restriction or suspension of the advantages of the Cartagena Agreement either aggravates the situation it seeks to solve or if the result is inefficient.

The rulings for Actions of Lack of Compliance can be revised by the same Court through a petition from the affected party at the time the ruling is issued, and must be based on an unknown determining factor.

-
The Court is also competent for Prejudicial Interpretation of the standards that comprise the legal order of the Andean Community in order to ensure uniform application throughout the territory of the Member Countries, per request of national judges who are aware of a determined process that requires enforcement of one of these standards. 

-
The Amending Protocol of the Court Treaty introduces Recourse due to Omission or Inactivity, through which the Court may demand of the Andean Council of Ministers of Foreign Affairs, the Commission for the Andean Community or the General Secretariat compliance with the obligations outlined in the legal order of the Andean Community. 

-
In like fashion this Protocol introduced arbitration as one of the functions of the Court. The Court is competent to arbitrate to settle disputes that might arise through the enforcement or interpretation of contracts, agreements or understandings signed between bodies or institutions within the Andean Integration System or between these and third parties when so agreed.

Individuals may also request arbitration of the Court concerning controversies that arise due to the enforcement or interpretation of aspects contained in private contracts that are ruled by the legal order of the Andean Community. The General Secretariat also has jurisdiction as arbitrator in these cases. 

The decisions of the Court and the General Secretariat will be mandatory and unappealable, constituting legal and sufficient cause to demand enforcement according to the internal provisions of each Member Country. 

For the purposes of this paper it is clear that the Andean Group has the ideal institution to settle disputes, as can be witnessed in the increasing activity of its Court of Justice. This is of particular importance when analysing trade and environmental conflicts that arise due to the enforcement of Andean legal provisions and in regards to enforcement of provisions in other fora, such as the future FTAA, the WTO and the MEAs. The general ruling principle in dispute cases is that there is a certain order of priority, meaning: subregional jurisdiction (Cartagena Agreement) will come first; hemispheric jurisdiction (FTAA) is of second level rank; WTO ranks third level when respective MEA mechanisms are not applicable at the global level. This order of priority for jurisdictional competence in disputes should be considered at the FTAA negotiations, in such a way that subregional processes of integration and of the FTAA itself might be strengthened, that they may become fora more adjusted to the economic, social, political and legal situation of the American continent.

14. Intellectual Property Rights 
and the Environment within the Andean Community

Long before the Trade Related Intellectual Property Agreement was signed in 1994 (the TRIPs Agreement) the content of which is described in Chapter II, the Andean Community already had a background of important legislation in this issue that is so closely related to international trade and the transference of technology. (
) The evolution in legislation on intellectual property rights (IPR) in the subregion accurately describes the experience of this international process even before a common international regime was established in the heart of the GATT.

For developed countries it was of the essence to attain a sort of “technological protectionism” (
) before accepting any type of free trade agreement of a global nature. On the other hand, the Andean Community maintained such a restrictive tradition, particularly as refers to patent law, that it was forced to review it to adapt its community legislation to the paradigm that is the free market. The free market required internationalisation of standards for protection of intellectual property rights to eliminate future distortions in the flow of merchandise and allow scientific and technological exchange, as well as that of products, to and from markets in Northern countries. In practice, this meant adopting the standards of the TRIPs Agreement, that by then had already been outlined. 

All of this led to adopting the Common Regime on Industrial Property in October of 1993. This is what grants patents, trademarks and protects industrial secrets and denominations, among other things, in the Andean Community, through decision 344.

Article 1 of the decision establishes that the Member Countries will grant patents for invention, either of products or procedures, in all fields of technology insofar as they are new, reach inventive levels, and are capable of being applied industrially.

Article 7 determines which inventions cannot be patented, among which are: inventions that are clearly negative to the health or life of persons or animals, are hurtful to the preservation of plant life or the environment as well as to animal species, and those essentially biological procedures that are used to obtain the aforementioned, and inventions involving the matter the human body is made of and its genetic identity. 

The provisions of the decision are compatible –in fact, practically identical– to those contained in the TRIPs Agreement, and to the standards contained in NAFTA. 

Nevertheless, the Andean Community has developed IPR even more, having regulated other singular matters that are very closely linked to the agreements adopted in 1992 in Rio de Janeiro during UNCED, and others related to the rights of breeders of plant varieties regulated by the International Union for the Protection of New Varieties of Plants (UPOV), which we will discuss below. (
)
14.1. Common Regime for the Protection of Breeders of Plant Varieties

The UPOV Convention (Act of 1961/1972; Act of 1978 and Act of 1991) is one of the sui generis systems referred to in Article 27 of the TRIPs Agreement of the WTO for the protection of rights pertaining to plant inventions. It was adopted as a result of the willingness of the governments of industrialised nations to offer effective incentives to their farmers (plant breeders) and for the development of the agro-alimentary industry. 

When the Andean Community decided to approve the Common Regime on Industrial Property described under the foregoing heading, it decided at the same time to pass legislation concerning the rights of phyto-breeders following the same lines of the UPOV Convention, thus fully adapting its legislation to GATT standards. Hence, decision 345 is born, adopted on October 21, 1993. Article 4 of Decision 345 establishes that Member Countries shall grant breeding certificates to those persons who have created plant varieties, when the latter are new, homogenous, distinguishable and stable and they have been assigned a denomination that constitutes its generic designation. “Creation” is to be understood as the breeding of a new variety through the application of scientific knowledge to improve the hereditary qualities of plants. 

The granting of a breeder’s certificate confers to the holder the right to stop third parties from producing, reproducing, selling, importing or exporting (and other activities listed in Article 24 of decision 345) the material of the plant variety reproduced, spread or multiplied without the consent of the certificate holder. The breeder’s certificate will be valid for a period of 20 to 25 years in the case of vines, forest trees, orchard trees (including grafts), and 15 to 20 years for other species, counted from the date the certificate was issued, as determined by the competent national authority.

Nonetheless, the definition of “creation” contained in decision 345 has been interpreted as contrary to what is set forth in Article 8 (j) of the Convention on Biological Diversity (CBD), as it would hamper the promotion and recognition of traditional know-how of the indigenous peoples, and hinder the attainment of one of the CBD objectives: effective participation of the benefits that might result from the sustainable use of biological resources. 

Decision 345 would thus depart from the UPOV Convention (1979 and 1991 versions) that allow for protection of plant varieties discovered through methods that are not necessarily scientific. At the same time, it is very similar to the characteristics of the patent system, where the trend is to cover the sui generis invention protection systems. 

Due to the previously explained situation, the effective protection of the traditional know-how of indigenous peoples of the American continent might become a source of conflict between the CBD ratified by all the Member Countries of the Andean Community, of the SICA, of MERCOSUR (Southern Common Market), and of NAFTA (with the exception of the United States of America) and the TRIPs Agreement . In this case, however, this is a matter that the FTAA may resolve by approving a sui generis hemispheric system and with the aforementioned TRIP jointly regulate and promote the protection of the traditional know-how of indigenous peoples of the American continent.

14.2. Common Regime on Access to Genetic Resources

The matter of sovereignty concerning the use and maximisation of natural resources is a recognised principle of International Law, confirmed through the agreements adopted in Rio de Janeiro in June of 1992 on the environment and development. Based on these agreements, the CBD (Convention on Biological Diversity) establishes in Article 15 that “in recognition of the sovereign rights of the States over their natural resources, the power to regulate access to genetic resources lies within national government, and is subject to national legislation”.

Within this context, once legislation was passed on the rights of breeders of plant varieties, the Andean Community decided to establish a Common Regime on Access to Genetic Resources, endorsed through decision 391 on July 2, 1996, thus constituting the first standard of a subregional nature to result from the approval of the CBD. Only the Philippines, and soon Brazil and Australia, exemplify countries that have adopted or are about to adopt standards for national access. Decision 391 is compatible with CBD standards and with the TRIPs Agreement, as it establishes the rules through which new generation biotechnology and capital, jointly with traditional technology, can establish links for co-operation and mutual benefit through recognising all inherent rights of the parties involved.

For the purposes of this document, it is important to underscore the direct connection of this Andean Community standard with the FTAA agenda related to the transference of technology and free trade. American countries could agree to harmonise their legislation, and still be in keeping with the MEA’s on the matter (including the Bio-safety Protocol that is currently under discussion) and with GATT standards, concerning access to genetic resources in an attempt to co-operate in the synergetic development of biotechnology. This would also take advantage of the fact that the American continent possesses such a vast biological patrimony as well as a world class biotechnology industry. Since the flow of genetic resources is an issue essentially linked to commercial exchange, the topic is intrinsic to a hemispheric agreement that attempts to jointly develop the potential of our economies. To all of this we must also add that the legislation of the Andean Community makes a compelling starting point, and is today the object of analysis and study at a global level.

15. The Andean Community and MERCOSUR(
)
The integration process in Latin America has taken on characteristics that a few years ago were unimaginable. As indicated in Chapter I, the quantity and quality of agreements between countries and subregions have increased substantially. One of the most important efforts undertaken is geared toward establishing an agreement between the Andean Community and MERCOSUR. This would imply establishing a free trade area that would practically cover all of South America, and this would be known as the Free Trade Association of South America (ALCSA in Spanish).The repercussions such an association as the one proposed would have, even in the establishment of the FTAA, are discussed in Chapter IV. 

Negotiations between the Andean Community and MERCOSUR date back to February of 1995, when the two parties held their first meeting at the headquarters of the General Secretariat of ALADI in Montevideo. Following a series of meetings –through which it was obvious that the positions maintained by the interested parties differed greatly as to the desired scope of the agreement– it was decided on April 16, 1998 to underwrite a Framework Agreement for the Creation of a Free Trade Zone between the Andean Community and MERCOSUR. 

It is interesting to note that during this period Bolivia –acting individually– signed a Free Trade Agreement with MERCOSUR, in December of 1996. 

The Framework Agreement for the Creation of a Free Trade Zone between the Andean Community and MERCOSUR establishes the basis on which the largest free trade zone of Latin America will be constituted, and which will take place in two stages: the first, an Agreement on tariff preferences which is still under negotiation; the second, the signing of the Free Trade Agreement. 

Already at least one agreement has been generated between the Andean Community and Brazil. In fact, on August 18, 1999, the agreement between Brazil and the Community was formalised, by virtue of which nearly 6,500 Andean products will have preferential access to Brazil, whereas Brazilian products with preferential access to Andean markets went from 620 to 5,500 products. This is a first and important step to configure the Free Trade Area of South America.

16. The Andean Community and the European Union

Relations among the Member Countries of the Andean Community are founded on four pillars: Political Dialogue, access to the European-Union Market, the Framework Agreement for Co-operation and the Specialised Dialogue for combating drugs. 

Quite noteworthy is the manner in which Andean products gained access to the European market. The countries of the Andean Community are benefited by preferential access of their products into the European Union, by virtue of the Special Regime for Andean Preference (Andean SGP /Generalised Preference System) granted at the end of 1990 as a contribution to help Andean countries in their combat against drug trafficking. Thanks to this regime, most Andean products –industrial, agricultural and fishing– enter the European market tariff free.

The Andean SGP (Generalised Preference System), that was due to expire January 1, 1999 for industrial products and June 30, 1999 for agricultural products, has been extended until December 31, 2001. During the negotiation of said extension the European Union attempted to include both an environmental clause and a social clause to condition the entry of the subregion’s products into Europe. These clauses were not accepted by the Andean Community, who appealed, among other things, to the special and preferential nature of the Regime for Andean Preference. 

The Commission for the Andean Community approved, through decision 329, the Framework Agreement for Co-operation, signed in Brussels on June 26, 1992, by the then European Economic Community and the Andean Community. 

Article 3 on economic co-operation broadly defines areas of economic co-operation, highlighting, among others, co-operation for the protection of the environment and sustainable management of natural resources.

Article 4 stipulates that the Contracting Parties shall mutually confer treatment of most favoured nation in their trade relations, in conformity with GATT provisions.

Among priority areas for scientific and technological co-operation, developed in Article 11, are the protection and improvement of the environment, the rational use of natural resources and biotechnology. 

Article 19 specifically develops the topic of co-operation in the field of the environment. Concerning the environment, it stipulates that upon establishing the basis for co-operation in this field, the Parties involved manifest their will to contribute to sustainable development; they will seek to reconcile the pressing need for economic and social development with the needed protection of nature, as well as devoting special attention in their co-operation programs to the least favoured sectors of the population, to urban development programs and to the protection of ecosystems such as tropical forests.

The ensuing Articles deal with co-operation in the fields of biological diversity (Article 20), co-operation for development (Article 21), co-operation in the agricultural, forestry and rural sectors (Article 22) and on co-operation in the health field (Article 23). Some actions and measures relevant to the protection of the environment and the sustainable use of natural resources are included.

For the purposes of the FTAA, it is recommendable to embrace some of these elements of co-operation among developed countries and for the development of the hemisphere, with the purpose of harmonising policies that assist in averting potential trade conflicts related to compliance with the MEAs.

17. Relations with the United States of America

For the Andean Community, relations with the United States of America are extremely important, as this country is the first trade partner of the Andean Community, representing 45% of global Andean exports; 35% of imported goods from all over the world come to the Andean Community from the United States of America.

At the Guayaquil meeting of April 1997, the Andean Presidents gave instructions to deepen dialogue with the United States, specifically as to a proposal to establish an Andean-United States Council on Commerce and Investment, the need to extend and broaden the ATPA (Andean Trade Preference Act) and the incorporation of Venezuela. 

The representatives of the governments of Bolivia, Colombia, Ecuador, Peru, Venezuela and the United States of America signed the Agreement between the Andean Community the United States of America, on October 30, 1998, for the creation of the Board for Trade and Investment. The Board is a new multilateral entity and complements the existing bilateral trade and investment boards; it will promote dialogue, and identify and propose the adoption of mechanisms to facilitate the development of these activities.

The ATPA, Andean Trade Preference Act, approved by the Congress of the United States of America, on December 4, 1991, with the intent to support combating drug trafficking, provides benefits through tariff reductions on most imported goods from Bolivia, Colombia, Ecuador and Peru. The problem is that this regime expires on December 10, 2001, for which reason the term needs to be extended, should include Venezuela as a beneficiary of the program, and should expand the scope of tariffs protected by this law.

18. Negotiations with Panama

The Andean Community and Panama signed a General Framework to negotiate a Free Trade Agreement on April 4, 1998, during the 10th Meeting of the Andean Presidential Council. 

This document establishes: objectives; general principles, including the congruency of principles, rights and obligations of the World Trade Organisation; the foundations for negotiation of the Treaty; topics dealing with negotiation and work methodology.

Concerning the foundations for negotiation, the trade liberalisation program will include the elimination of trade restrictions, without affecting the adoption or enforcement by the Parties of measures such as those destined to protect life, health, morality and security, among others, once the Free Trade Treaty has been signed. 

Among the topics for negotiation, it is worthwhile to highlight the competition policy that includes practices that restrict free competition; dumping and subventions; safeguards; Technical Standards and Regulations and Sanitary and Phytosanitary Measures; a mechanism for dispute settlement that is swift, efficient and binding.

19. Conclusions

Throughout this chapter the legal instruments, institutional mechanisms and some of the programs developed by the Andean Community in its already long history of thirty years’ experience in matters of economic and trade relations have been described. Within the hemispheric context, this subregional integration process appears now to be revitalised through the efforts expended in other integration processes such as is NAFTA, MERCOSUR, SICA and the FTAA. This truly evidences not only the willingness to integrate displayed throughout the American continent, but even more: in essence, the existence of a sociocultural and economic platform to work from, one that without a doubt will be highly useful now that there is an attempt being made to create of all of America one free trade zone. 

If this, then, is the scenario before us, any analysis of relations among these subregional integration agreements from the perspective of linkage between international trade and the environment demands the adoption of an inclusive vision. This means searching for mechanisms through which agreements and previously subregionally developed premises can be brought together and capitalised on at the hemispheric level.

In this regard, and considering that the purpose of this work is to propose new guidelines on how the FTAA forum should take on the relationship between trade and the environment, the experience of the Andean Community leads us to propose that the following be taken into consideration:

1)
The Andean Community as a subregional block, as well as the five countries that comprise it, can no longer remain apart from an increasingly evident reality, meaning the existence of the important relation between trade policies aimed at the creation of free trade zones and policies for the protection of the environment. These issues are now a part of the global and subregional agendas, thereby must be considered in an agenda of hemispheric dimensions. 

2)
While in the heart of the Andean Community the harmonisation of environmental policies is important in relation to the need for integration, at the FTAA level the phenomenon is equally important, though of different characteristics given the socioeconomic asymmetry that exists between American countries. These differences should not lead to the adoption of an attitude of indifference among the countries, but rather to the commitment of attempting to create a minimum basis of understanding concerning the relation between trade and the environment that can subsequently be taken before the global forum represented by the WTO system.

3)
The very fact that the FTAA brings together countries that are in possession of highly valuable natural patrimony by virtue of their ecosystems, climate and species belonging to recognised biological diversity, alongside countries that have developed not only technology for conservation and vanguard environmental management, but also contribute a prosperous industry based on the development of technology and biotechnological products, should denote a comparative advantage over other continents and free trade zones. Consequently, the FTAA could allow the American nations to find formulas –more advanced than those preconceived in the bosom of the WTO– for mutual correspondence between commercial commitments and environmental commitments that might be in harmony with the principles of the Rio de Janeiro Declaration, insofar as said formulas do not result in arbitrary or unjustifiable discriminatory mechanisms, nor in disguised restrictions to international trade.

4)
The institutional groundwork of the Andean Community –as does MERCOSUR– incorporates environmental and trade authorities within its framework with a view to harmonising policies. Though as yet there is no agenda that deals specifically with the relation between free trade and the protection of the environment, it is clear that if the FTAA explicitly includes these issues in their agenda, the aforementioned subregional blocks would be qualified to participate actively and provide important contributions to the corresponding discussion, with the intent to improve the regulations and disciplines of the WTO concerning said issues. Moreover, the understanding that exists at the hemispheric level of the particular socioeconomic realities that prevail in developing nations as compared to developed nations will imbue the processes with greater realism concerning the prevention and solution to conflicts between free trade and environmental protection.

5)
Considering that the Andean Community has its own independent Andean Court of Justice with territorial jurisdiction and material to be aware of conflicts arising from lack of compliance with obligations derived from the standards and conventions that constitute its body of law, and that, moreover, individuals as well as countries are at liberty to file corresponding claims before this Court if they perceive that their subjective rights or legitimate interests are at risk; it is evident that the settlement of disputes arising from the enforcement of FTAA and MEA standards should be resolved in this forum when the countries involved are members of the Andean Community. 

6)
In keeping with GATT Article 20 and the MEAs, the FTAA Member Countries could establish a series of principles and programmes for co-operation that would be applicable to the relation between trade and the environment, such as:

-
Agree to a joint revision of trade measures for environmental purposes and are currently in effect in the hemisphere to identify those points where they meet and those matters that require discussion and coordination in order to minimise the conflicts arising from the enforcement of commitments acquired at the core of the WTO and of the MEAs. 

-
Render the monitoring system more dynamic and compatible in the commercial movement of animals and plants that are included in the CITES Appendices. 

-
Prohibit the exportation of merchandise whose sale is already forbidden in the country of origin, whether through compliance with the Basel Convention or other environmental considerations. At present in the Andean Community this prohibition applies only to pesticides or toxic substances, as does NAFTA. 

-
Establish mechanisms for co-operation and monitoring to avoid the illegal flow of genetic resources resulting from lack of compliance of access standards as established by subregional and/or national legislation of the FTAA Member Countries.

-
Establish joint programmes for the dissemination and promotion of intellectual property rights in all industrial and commercial spheres of activity, emphasising the establishment of sui generis systems to protect the rights of breeders of plant varieties and protect rights related to the traditional know-how of the indigenous peoples of the continent, with a view to determining the foundations for legal security of all parties involved, and promoting the conservation and sustainable use of elements of biological diversity.

7)
Lastly, it is crucial that throughout the discussion of FTAA rules the participation of civil society be promoted and made possible through its representative institutions, thus creating more adequate spaces for participation as are provided in other international agreements. This would endow the integration process of the Americas with the necessary solidity and acceptability to ensure the categorical imperative of sustainability that will render the relation between development, the environment and society feasible and long-lasting.



Chapter VI

The Central American
Integration System (SICA)

1. Introduction

This chapter examines the relationship between the environment and international trade in the Central American Integration System (SICA), as well as its projections in an future regulatory framework of the FTAA. To this end, the main characteristics of this System and its relationship to the rules and disciplines of the GATT of 1994 are summarized and analysed, taking into account the modalities and particular characteristics of the FTAA.

Central America consists historically of five republics, which made up the Federation of Central American States, after independence from Spain in 1821. Currently, this geopolitical concept has expanded to include Panama and Belize, which participate in some integration instruments of the Central American Isthmus de facto and de jure.(
) For the purpose of this analysis, the only concept used will be that related to the five Member States of the Central American Common Market hereafter referred to as CACM), except in those cases in which it is necessary to refer to non-economic aspects, as Panama is a full member of social integration(
) and Belize is a member of environmental integration(
) by accession to the corresponding legal instruments.

All these countries, in addition to the island nations of the Caribbean, constitute what, in the process of globalisation and creation of the Free Trade Area of the Americas, are known as “small economies”. Being integrated and small, are conditions for participation in the sub-region in the FTAA negotiations and the manner in which it will face the challenges and modalities of integration to this small block, as well as the impacts that this will have on their economies.

Central America has a surface area of close to half a million square kilometers, in special circumstances, as it is located between two continental and oceanic masses. This affords it a great comparative advantage in terms of access to the markets of North and South America, Asia and Europe. In 1998, the population of the five Republics was that of 32,391,004 inhabitants, that is, twice the population of these countries in 1960.(
)
Central America has an agro-industry based economy, concentrating on a few export products such as coffee (second producer in the world), sugar, bananas, meat, non-traditional products and cotton, which represent 90% of total exports. In the industrial sector, light industrial activity prevails, particularly maquila textile production, with over one thousand, five hundred garment factories in the sub-region. Its main markets are the United States (43%), the Central American Common Market (27%) and the European Union (21.5%).

2. Background of the Central American Integration System.
The Creation of the OCAS and the General Treaty
for Central American Integration

October 14, 1951, the Organization of Central American States (OCAS) was created, as a political body. Its Constitutive Convention, which was amended ten years later, was ultimately practically substituted in 1992 by the Tegucigalpa Protocol to the Constitutive Convention of the OCAS.

For its part, the General Treaty for Central American Integration, was signed December 13, 1960. Costa Rica acceded three years later. This Treaty sought to unify the economies, jointly develop the area and improve the quality of life of its inhabitants. The Treaty prevailed over other instruments signed previously. The 1960 Treaty was the first legal foundation for sub-regional economic integration, from which the current instruments are derived.

Historically, significant efforts have been made in favour of integration and creation of a sub-regional free trade area. From 1959 to 1980, intra-regional trade experience significant growth, exceeding in that last year, one billion Central American pesos. The integration process underwent a recession as a result of the internal conflicts in the area in the seventies, which caused a drastic drop in intra-regional trade. This drop reached its lowest point in 1986, when total intra-regional trade was under 50% of the 1980 total.(
) It is said that the integration crisis was due to a combination of factors, in the following order of importance: the crisis of the international economy, acute political conflicts and the application of economic policies which were inconsistent with free trade.(
)
The import substitution policy created a regional industrial sector which was very dynamic and important for the economy. This sector developed basically and fundamentally in light industries (food, clothing, furniture, etc.), based on the importation of technology and machinery, to a great extent obsolete. This caused several phenomena; industrial pollution, uncontrolled growth of urban centres, free use of environmental elements such as water, air and land. The industrialization process stopped with the recession of the CACM and did not participate in heavy industries.

The situation has changed radically. From 1993 to 1998, exports and imports grew at a rate of 14.84%. The same applies for intra-regional imports. From 1986 to 1998, intra-regional trade quadrupled.(
)95% of the trade barriers to intra-regional trade have been eliminated. Central America is the second trade partner of its countries and is currently adapting its regional trade standards to the commitments acquired under the WTO.(
)
These changes have not been free of difficulties. Recently, a “tariff war” has started between Nicaragua and Honduras due to the imposition by the first of the two of a general tariff of 35% on the imports from the latter, which has led to the intervention of the Central American Court of Justice and the issuance of an order to suspend said tariff.

3. The environmental context of Central American integration. The Constitutive Convention of the Central American Commission on Environment and Development

Before analysing how Central American integration was re-established, between 1991 and 1993, it is necessary to consider the environmental context at the time. The environmental context revolves around the Constitutive Convention of the Central American Commission on Environment and Development (CCAD) signed in 1989, as well as several regional environmental agreements signed between 1992 and 1993. In the strictest terms, the Constitutive Convention of the CCAD is part of the efforts undertaken to recreate Central American integration, in new terms, and precisely for this reason, it has a bearing on the environmental projections of the Tegucigalpa and Guatemala Protocols, as it contributes to their contents.

The Constitutive Convention of the Central American Commission on Environment and Development (CCAD) was apparently signed for the purpose of creating a regional body in charge of promoting the integration of environmental policies, yet it became a sub-regional instrument for environmental protection.

In the consideranda, the Agreement clearly establishes the reasons for its signature. Therein the Presidents expressed that they were “aware of the need to establish regional cooperation mechanisms for the rational use of natural resources, the control of pollution and re-establishment of the ecological balance”. In effect, regional cooperation is a fundamental instrument for solving ecological problems in Central America, given that they can only be tackled and solved in an effort of the same scale, because of the close interdependence of the countries of the Isthmus, which makes almost all of the environmental impacts cross-border impacts, due to the intricate network of basins which irrigate the region across borders.

The objective of the Agreement is for the Contracting Parties to establish a regional cooperation regime by means of which “optimal and rational use be made of the natural resources of the area, the control of pollution, and the re-establishment of the ecological balance” (Article 1) for the purpose of guaranteeing a better quality of life to the population of the Central American Isthmus.

To this end, other elements to are required to make it operational, linking them to the need to seek changes in the productive, economic and trade patterns, encompassed in what the Agreement defined as “the search for and adoption of styles of sustainable development, with the participation of all the players concerned with development” (sub-paragraph “c” of Article 2). This Agreement was ratified by seven countries of the Central American isthmus and is the first legal instrument in the process of reconstruction of regional integration.

The Agreement does not directly make reference to economic and trade processes. However, it refers to the optimal and rational use of the natural resources of the area. Thus, it establishes the commitment of the Parties to promote coordinated action, involving not only government agencies but non-governmental and international agencies as well. The Agreement clearly refers to processes for creating and trading in goods and services, which in one way or another involve natural resources, as raw materials or as the recipients of the waste from the productive process.

In a broader context, the Agreement addresses the need to promote consistency of the main national political guidelines and legislation with the sub-regional sustainable development strategies. The intention is to incorporate “environmental considerations and parameters in the national development plans” and, within these, include priority areas or activities for concerted action among the Signatory Countries, among which the following are important for the purpose of this analysis: protection of shared ecosystems, management of tropical forests, pollution control in urban centres, and importation and handling of hazardous toxic substances and waste.

The Agreement creates as bodies for the implementation and follow-up of the Commission (or Council of Sectorial Ministers in the Tegucigalpa Protocol), consisting of members of the delegates appointed by each Party, who are currently the Ministers of the Environment or equivalent, in the case of Guatemala, the National Coordinator of the National Environment Commission and, in the case of Panama, the National Environment Administrator.

In regard to the differences, conflicts or controversies among the Parties, in terms of the implementation of the Agreement and enforcement, by the countries, of the commitments therein, Article 18 of the Agreement contains the rules for solving differences. Due to its importance, the contents of this Article are transcribed in toto as follows:

“The differences arising on the enforcement or interpretation of this Convention shall be resolved at the first level and by means of negotiation, by a commission appointed by the States, at their own request. If a commission is unable to settle the differences, a mechanism established by international law will be resorted to for settling differences”. 

Here, a two stage procedure is proposed: negotiations between the Parties by means of a commission, and in the second instance, if the first were to fail, the mechanisms corresponding to international law.

Similar to what is established in the 1960 Economic Integration Treaty, it is a very simple, almost rudimentary, dispute settlement mechanism, which obviously leaves to the political mechanisms, the specific weight of settling said differences. The Guatemala Protocol omits this.

4. The Tegucigalpa Protocol
to the Constitutive Agreement of the OCAS

4.1 Background

In the First Central American Summit, in 1986, the Presidents carefully reviewed the integration processes and schemes. Once peace was reached in Nicaragua and there was progress in this regard in El Salvador, in 1991, in the city of Tegucigalpa, the Protocol to the Constitutive Agreement of the Organization of Central American States (OCAS) was signed.

This Protocol establishes: “Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua and Panama are a political-economical community aspiring to Central American integration. To this end, the System of Central American Integration is created, consisting of the original Member States of the OCAS and Panama, which is incorporated as a Member State” (Article 1).

Thus, thee Tegucigalpa Protocol, recreates the System of Central American Integration (known by the acronym SICA). This new conception of integration meant a change in the quality vis-à-vis previous efforts. This was no longer merely economic integration but social and environmental as well. This strengthened previous instruments such as the Constitutive Agreement of the Central American Commission for Environment and Development (CCAD), signed in December of 1989, which established a regional environmental cooperation regime.

In brief, the Tegucigalpa Protocol created a System which includes the different subsystems and sectorial bodies in the integration, developed prior to its signature.(
) These sectorial bodies include: The Council of Ministers of Agriculture, Tourism, Culture and Education, which have their own creation instruments and their own structures for coordination and follow-up.

4.2. Members, Objectives and Fundamental Principles

Central American States may become members of the System, provided they fully accept the obligations of its Constitutive, by means of approval, ratification or accession in compliance with the provisions contained in Article 36 of the Protocol (which leaves open the accession of Belize, which may also negotiate an association agreement).

The Tegucigalpa Protocol includes the basic principles and commitments accepted as a part of the Esquipulas process. The signatory countries of the Constitutive Agreement of the OCAS, plus Panama, created the Central American Integration System (SICA), as a successor to the OCAS, with the specific objective of creating a Central American Region of Peace, Liberty, Democracy and Development. The aims of the SICA include some pertaining to the relationship between international trade and environment. Based on Article 3 of the Protocol these include:

a)
Achieving an Economic Union and strengthening the Central American Financial System;

b)
Strengthening the Region as an economic block, for successful incorporation to the international economy; and

c)
Establishing concerted action for the preservation of the environment in respect and harmony with nature.

These aims propose to improve quality, vis-à-vis all the previous legal instruments for integration. This is due to two reasons: first, because it is proposed to strengthen the sub-region in order to appropriately and advantageously situate it, vis-à-vis the challenges and opportunities posed by the need to insert it in the international economy; and second, because it poses the relationship between economic growth (including trade) and environmental protection.

The evolution of the principles contained in the Political Constitutions of the countries of the Isthmus influenced this phenomenon. The Constitution of Panama of 1972, the Constitution of Guatemala of 1985, and the Constitution of Nicaragua in 1987 all recognize the right of the inhabitants to an appropriate environment, in keeping with the Stockholm Conference of 1972. The Constitution of Costa Rica was added later, as it incorporated this right in a 1994 constitutional amendment.

These changes were reaffirmed and became sub-regional standards through the Protocol which obligated the SICA Member States to act in compliance with the fundamental principles contained in the instrument created by the new System. It is interesting to note that these include some principles related to economic integration, as follows:

a)
Gradualness, specificity and progression;

b)
Harmonious and balanced regional development.

c)
Special treatment to countries of relatively lesser development. 

d)
Equity and reciprocity.

e)
Central American Exception Clause.

f)
Peaceful dispute settlement.

g)
Good faith in complying with the obligations.

h)
Abstention from establishing, concurring or hindering the compliance of these fundamental principles or the accomplishment of the objectives of the System.

The Tegucigalpa Protocol is the constitutional instrument of the SICA, as it prevails over any Convention, Agreement or Protocol signed between the Member States, bilaterally or multilaterally, in regard to matters pertaining to regional integration, provided they are not contrary to or hinder the accomplishment of its purposes and achievement of its objectives.

4.3 Bodies of the Central American Integration System

The System, in order to ensure the operation and fulfilment of its objectives, has the following bodies, in order of importance:

a)
The Meeting of Presidents.

b)
The Council of Ministers.

c)
The Councils of Sectorial Ministers.

d)
The Executive Committee.

e)
The Secretariat General.

In addition to the above bodies responsible for the operation of the System, the organization and implementation of its objectives, the Protocol includes others which constitute the political, judicial and participatory functions. These are:

a) The Central American Parliament as a body for proposals, analyses and recommendations.

b)
The Consultative Committee which consisting of civil society, including all the Business Chambers of the sub-region.

c)
The Supreme Court of Central America, as a guarantor of the respect of the law, with jurisdiction to interpret the Protocol and its complementary instruments or acts derived thereof.

5. The environmental mandate
of the Tegucigalpa Protocol

The Protocol accepts the commitments directly related to environmental protection, that is:

a)
Promoting sustainable development and environmental protection.

b)
Promoting, harmonious and balanced sustainable economic, social, cultural and political development of the Member States and the region in general.

c)
Establishing concerted action aimed at preserving the environment in harmony and respect of nature, ensuring the balanced development and rational exploitation of the natural resources of the area.

The first of these commitments is found in sub-paragraph “b” of Article 2 of the Protocol, reaffirming the purpose of “establishing a new model of regional security”, which is based, among other elements, on the “promotion of sustainable development” and on the “protection of environment”. Thus, the Protocol shares a new vision of the problems of the safety of people and communities of people, which goes beyond the one-dimensional vision of security as a problem of “national security” based on the hypothesis of armed conflicts which incorporates, among others, the notion of “environmental security”.

The second commitment results from the reaffirmation of a purpose listed in sub-paragraph “h” of the same Article 2, in the sense that it shall “promote harmonious and balanced sustainable economic, social, cultural and political development of the Member States and the region in general”. Promoting sustainable development implies caring for the natural basis which makes it possible to continue production processes in countries such as ours, whose development is mainly based on natural resources.

The third commitment is related to the reaffirmation of the purpose of “establishing concerted actions aimed at preserving the environment in respect and harmony with nature, ensuring the balanced development and rational exploitation of the natural resources of the area, with the hope of establishing a New Ecological Order in the region”, as explicitly stated in sub-paragraph “i” of Article 2.

This last precept makes it clear that the Protocol proposes, as a global objective, to establish a New Ecological Order in the Sub-region of Central America, which is consistent with the efforts initiated in this regard by the creation of the CCAD and the approval, in June 1992 of the Central American Environmental Agenda. And, in broader terms, it is clear that one of the components of the Central American integration process is sustainable development.

6. Dispute-settlement under the SICA
The importance of dispute-settlement, in this analysis, makes it necessary to examine the differences in the system, established in the Tegucigalpa Protocol.

As previously mentioned, in compliance with Article 12 of this Protocol, the Central American Court of Justice is part of the SICA. The function of the Court is to guarantee “the respect for the law, in the interpretation and implementation of this Protocol and the complementary instruments or acts derived thereof”.

Based on the same Article 12, “the integration, functioning and attributes of the Central American Court of Justice shall be regulated in the Statutes of the Court, which shall be negotiated and signed by the Member States in a period of ninety days after the entry into force of this Protocol”.

This Statute was ratified by Honduras, El Salvador and Nicaragua, and went into force for them February 2, 1994. The Statute establishes the mandatory (Article 1) attributes, jurisdiction and competence of the Court and also provide their own competency and jurisdiction, with the power to judge at the request of a party and resolve with the authority of a matter judged. The determinations create a doctrine (jurisprudence) and are binding for the entire SICA.

The Statute empowers the Court to issue its own procedural ordinances and general regulations by means of which it shall determine the procedure and manner in which it will execute its functions, in concordance and without going against the Statute. The procedures established in the Statute and Ordinances of the Court are for the purpose of safeguarding: a) the purposes and principles of the SICA; b) the objectivity of laws; c) equality of the parties and d) the guarantee of due process.

Article 35 of the Protocol established that any controversy on the implementation or interpretation of the provisions contained in the Protocol and its complementary and derived instruments referred to in the previous paragraph, shall be submitted to the Central American Court of Justice. This jurisdictional body of sub-regional integration has the mandate of guaranteeing the respect of the law by means of the judicial interpretation of the Protocol, as well as the complementary and derived instruments, including Agreements, Conventions and Protocols, as well as the decisions of the Meeting of Presidents, Council of Ministers, Secretariat General and its subsidiary bodies.(
) The general exceptions to the competency of the Court are differences regarding border, territorial or maritime issues, and matters pertaining to human rights (Articles 24 and 25).

The Central American Court of Justice is also a consultation body. The consultations stemming from the Court are mandatory for the States of which it is comprised. These may be submitted by the Party States of by the Bodies of the SICA and, in some cases, by private parties. In the case of interlocutory resolutions, definitive awards and sentences handed down by the Court; they shall admit no recourse whatsoever and are binding for all States, Bodies or Organizations of the SICA.

The competency of the Central American Court of Justice is regulated by Article 22 of the Statute and comprises a series of matters pertaining to possible conflicts between the Party States, derived from the regional instruments, including the following:

a)
Hearing, at the request of any of the States, the differences between them (including trade disputes).

b)
Hearing the actions of nullification and failure to comply with the agreements of SICA organizations.

c)
Offering hearings and findings, if it so determines, as an arbitrator, at the request of a party (including trade issues).

d)
Acting as a consultation body of the Bodies of the SICA in the interpretation and enforcement of the Tegucigalpa Protocol and of the complementary instruments and acts derived therein.

It is important to note that on July of 1997, in Panama, the Presidents agreed to recognize that strengthening the Central American Court of Justice, as the main and permanent judicial body of the SICA, is a priority of the System in order to “guarantee the legal certainty of the integration process and control of the legality in the adoption and implementation of the decisions”. It was decided that the specific aims of the amendments would be, among others, to “strengthen the role of the Court in aspects such as trade arbitration”.

This however, would be in concert with the derogation of Article 22 of the Statute, which gives the Court mandatory jurisdiction, as previously mentioned. This amendment would leave the Central American Court of Justice the same powers contained in the OCAS, in which the Court was a merely voluntary jurisdictional body, which would appear to be extensive to the cases of trade arbitration, as proposed in the guidelines of the Presidents.

7. The Guatemala Protocol to the General Treaty
on Central American Economic Integration

7.1. Background

In the second part of the eighties, at the same time as the first steps toward peace in a multilateral regional scheme in the sub-region, a transition period started whereby integration schemes were posed in new terms: it was clear from the conflicts to be overcome that economic integration and a common market were not possible outside of the political and social context of the sub-region.

The Common Market had worked until the end of the seventies. In the eighties it was seriously affected by international economic crises, internal conflicts and the application of economic policies which were inconsistent with free trade. The most relevant fact was the signing of the Convention on the Central American Tariff and Customs Regime, whereby the highest nominal tariff was 90%. The inward looking model of the sub-region had to adapt to a vision of integration linked to extra-regional areas and processes, implying the beginning of processes to modernize the legal, institutional and productive sector of the sub-region, whose main priority was peace, security and regional democracy. In summary, it was an effort to undertake an in-depth review, not only of the integration process, but of the entire atmosphere.

Economic integration also gave way to the creation of new regional institutions dedicated to servicing the regional market. It has already been mentioned how the Secretariat of the General Treaty on Economic Integration was created in 1960; in 1961 the Central American Bank for Economic Integration was created (CABEI) and, that same year, the Central American Chamber of Compensation was created at the initiative of the Central Banks. In 1964, the Agreement for the creation of the Central American Monetary Union was signed, whose ruling body is the Central American Monetary Board. Furthermore, several institutions were created to be in charge of the specific integration sectors, which in conjunction with the other competent bodies in the integration are currently over eighty organizations in all. 

7.2. Contents and Commitment

The Guatemala Protocol, signed October 29, 1993, re-initiated, on new terms, the efforts of economic and trade integration of the sub-region, originally contained in the General Treaty on Economic Integration in 1960, whose principles, objectives, goals and means of participation, procedures and institutional structure it revises.

 This new instrument overcomes three significant limitations of previous instruments for economic and trade integration in the sub-region: it is part of a political framework for regional integration; it is designed not only for intra-regional trade, but also for international trade; and it takes into consideration the inter-relationship between the environment and economic growth. In one of its consideranda, this qualitative change is noticeable, where it states “that the extension of national markets” should be accomplished “by means of a appropriate and efficacious use of all the resources and environmental preservation”.

Based on previous integration experiences, the negotiators of the Guatemala Protocol did not want to impose unnecessary stages. Thus, the Party States committed to promoting the economic integration process gradually and flexibly, coordinating and harmonizing its foreign trade relations until a joint policy of trade relations with third countries was established, thus contributing to improving market access, developing and diversifying exportable production and strengthening negotiating capacity (Article 11).

The Guatemala Protocol provides in Article 7 that its main objectives are to establish a Free Trade Area and eliminate barriers and the quantitative restrictions to trade. However, this same article establishes exceptions enabling the Member States to limit their fulfillment of these commitments by adopting security, political and sanitary measures. In regard to the latter, they commit to adopting a Standard Rule.(
)
The Protocol declares that its essential commitment of Central American economic integration is to establish cooperation ties and processes of convergence with other integration schemes. To this end, the Council of Minister on Economic Integration shall adopt the decisions it deems appropriate, in compliance with the procedures and rules of the Tegucigalpa Protocol. This provides a mandate for the Intersectorial Meeting of Ministers of Foreign Affairs and of those responsible for Regional Economic Integration and Development to analyse, discuss and propose to the Presidents, the common strategy regarding the active participation of the sub-region in the international economic system, which should be implemented in concert with these two councils. The SICA is given a mandate to enter into treaties or agreements with third-countries in compliance with the aims and principles of said System; based on its competencies.

In keeping with the same spirit referenced in Article 12, the Member States commit to follow and apply common trade standards when entering into trade agreements with third parties, particularly in regard to rules of origin, unfair trade practices, safeguard clauses and technical rules not affecting trade between the Member States of the Central American Economic Integration System (SICA).

One important condition, accepted by the countries, is the ratification of maintaining the Central American Exception Clause in their trade relations with third-countries, as well as the Central American preference clause, contained in the Tariff and Customs Regime signed in 1984. These rules enable the Member States, wherever necessary to adopt measures for compensating for the unfair competition derived from the agricultural and trade policies of third-countries.

In regard to the industrial sector, the Member States commit to further the modernization of the productive apparatus in order to improve efficiency and promote competitiveness, and in relation to the trade sector, they agreed to adopt common provisions to avoid monopolistic activities and promote free competition in and among the countries of the sub-region.

7.3. Bodies for the Enforcement and Administration of the Guatemala Protocol

The Guatemala Protocol regulates everything pertaining to institutional organization in its first Chapter (Articles 36 to 54), whereby it creates, within the SICA, The Central American Economic Integration Subsystem, to be promoted and perfected by the acts of the bodies created by the Tegucigalpa Protocol and by the Guatemala Protocol. The Central American Economic Integration Subsystem has a significant number of agencies and structures which are classified as bodies (including Technical-Administrative) and institutions, as follows:

Bodies:

a)
the Council of Ministers on Economic Integration;

b)
the Inter-sectorial Council of Ministers on Economic Integration;

c)
the Sectorial Council of Ministers on Economic Integration;

d)
the Executive Council on Economic Integration.

Technical – Administrative Bodies:

The Central American Economic Integration Secretariat (SIECA)

a)
The Secretariat of the Central American Agriculture and Livestock Council (SCA);

b)
The Secretariat of the Central American Monetary Council (SCMCA);

c)
The Secretariat of Central American Tourism Integration (SITCA). 

Institutions:

a)
The Central American Bank for Economic Integration (CABEI).

b)
The Central American Public Administration Institute (ICAP)

In addition to the bodies or institutions recently mentioned, there are two Councils important for the purposes of this document: the Agricultural and Livestock Council, and the Monetary Council.

Lastly, it should be mentioned that in an attempt to ensure participation in the attainment of the objectives of the Subsystem, the necessary transparency, and following the SICA model, the Protocol led to the creation of a consultative body called the Economic Integration Advisory Committee (CCIE). This Committee is comprised of regionally-recruited representatives from the private sector. It has links to the SIECA and is associated with the SICA Advisory Committee upon which its members serve as representatives of regional business associations. The Advisory Committee acts under the aegis of the bodies and institutions of the Subsystem, consulting on particular matters concerning economic integration. It may likewise issue its own opinions on said matters. Its organisational structure and operation is based upon special Regulation which is submitted to and approved by the Council.

The decisions of the bodies of the Economic Subsystem are adopted by the consensus of their members. When matters are decided by a majority, the ensuing decisions are only binding for those who approved them.

8. The Guatemala Protocol environmental mandate
As has been said, the Economic Integration Subsystem created in 1993 through the Guatemala Protocol forms part of the Central American Integration System incorporated in 1991 by the Tegucigalpa Protocol, which serves as the legal and institutional framework of this Subsystem. As such, in compliance with the environmental mandate of the latter Protocol, and in recognition of the Guatemala Protocol, this bears witness to the fact that the expansion of domestic markets by way of integration constitutes a necessary requisite for stimulating growth through, amongst other factors, “an adequate and effective exploitation of natural resources” and, the “protection of the environment”, thus recognising the importance of environmental protection in the process of integration.

The Guatemala Protocol is a complementary instrument to the Tegucigalpa Protocol and shares its objectives, aims, and principles, without undermining other elements established under the self-same Guatemala Protocol. In effect, Article 2 of the latter prescribes that “in observance of and compliance with the objectives, aims, and principles established in the Tegucigalpa Protocol, the Party States shall also observe those detailed in the following articles” which, as a basic objective of the Economic Integration Subsystem, includes “achieving the equitable and sustainable economic and social growth of the countries of Central America” (Article 3).

In order to achieve this basic objective, the States commit to consistently strive to attain a macroeconomic balance and both internal as well as external stability in their economies through the implementation of coherent and convergent macroeconomic policies.

Further on, the Guatemala Protocol establishes that “the Economic Integration Subsystem shall adapt to the following basic principles and statements: legality; consensus; gradualness; flexibility; transparency; reciprocity; solidarity; globalisation; simultaneity; and, complementarity” (Article 5).

In light of all of the above, Article 26 of the Protocol must be read, where it says that “the Party States shall commit to harmonising and adopting common market technical rules and standards which shall be solely aimed at meeting the requirements for protecting human, animal, and plant health, the environment, and the security of and compliance with minimum quality standards”. This proves the willingness of the Contracting Parties to initiate a gradual and flexible process of harmonising their technical standards and regulations to prevent them from becoming an obstacle to trade but without undermining restrictions that are necessary to protect human, animal, and plant health, as well as to protect the environment.

One of the core concerns of the Protocol is increased competitiveness. However, this increase must not be achieved to the detriment of the environment; quite the contrary. Article 32 of the Protocol states that “the Party States agree to adopt convergent strategies so as to increase competitiveness based on improved exploitation and utilisation of human and natural resources through education, the protection of natural resources, and the application of scientific and technical knowledge”.

Hence, Article 35 of the Protocol stipulates that “as regards natural resources and the environment, the Party States agree to develop common strategies aimed at strengthening their capacity for appreciating and protecting the region’s natural heritage, at adopting ways to sustain development, making the optimum and most rational use of the area’s natural resources, controlling pollution, and restoring ecological balance, amongst others. This must be done through the region-wide improvement and harmonisation of domestic environmental legislation on and financing for the execution of projects to protect the environment”.

Central American integration and environmental protection are not mutually exclusive terms. On the contrary, they tread the same paths. Common strategies to be developed must strengthen the capacity of the States for appreciating and protecting the region’s natural heritage. This establishes legal grounds for including the cost of the depletion or protection of these resources in the price of goods and services targeting international markets. The Protocol compels the adoption of ways of sustainable development, making the optimum and most rational use of the area’s natural resources, controlling pollution, and restoring ecological balance. All of the foregoing must be achieved through the improvement and harmonisation of domestic environmental legislation within the region.

9. Dispute settlement under the Guatemala Protocol

Here, it should be remembered that the regulations for the settlement of disputes contained in the 1960 Treaty concerning this issue were not abolished by the Guatemala Protocol. The latter contains regulations for settling disputes which, as will be seen later, refer to very specific situations whereas the 1960 Treaty established criteria and mandates for resolving differences among the Parties.

The Party States agreed to settle their related disputes through the interpretation or implementation and in the spirit of that Treaty. This had to be done by way of a procedure of mediation before the Executive Council, firstly, and secondly, before the Central American Economic Council.

If despite the mediation procedures of both bodies an agreement was unable to be reached, the Parties had the alternative of recourse to arbitration to settle the dispute through the installation of Arbitration Court. In order to set up this court, each of the contracting parties was obliged to submit to the OCAS Secretariat a short list of three arbitrators selected from amongst magistrates of the Supreme Courts of their respective countries.

Once the short list had been submitted, the OCAS General Secretary, together with the representatives of the member governments of that Organisation, had to draw lots to select one arbitrator for each of the States party to the Treaty, each of whom had to be of a different nationality. Once the Arbitration Court was established, it then had to hand down its ruling based on the concurrent votes of at least three of its members. The ruling had the power of res judicata for the legal consequences of the dispute submitted, as regards the interpretation or implementation of the Treaty.

10. The environmental context of Central American integration. Regional conventions on Environment (COREMAs)

In addition to the CCAD Constitutive Convention, Central America has an environmental legal system comprised of international conventions which contain lege lata regulations.

Regulations for environmental protection have already been cited in agreements whose objective is to regulate international trade, as mentioned in Article 35 of the Guatemala Protocol. A short time ago and by way of the subscription to bilateral free trade agreements, subregional law has been added to by rules that regulate different aspects in which environmental protection and trade coincide. Belonging to the latter group there are regulations contained in the Free Trade Agreements signed between Costa Rica, Nicaragua, and Mexico, as well as those established in the Free Trade Agreement signed between Central America and the Dominican Republic.

The member nations of the Central American Common Market have recently subscribed agreements that, while not constituting international agreements, their content does have legal power; pursuant to Article 15 of the Tegucigalpa Protocol.(
), that constitutes a kind of “soft” law or lege ferenda which nonetheless and together with the lege lata regulations, comprise an emerging regulatory framework that must be taken into account in an analysis of possible conflicts within the regulatory framework of a possible FTAA.

The regional conventions or agreements on environment relevant to the purposes of this document (hereinafter called COREMAs) are as follows: the Convention on the Conservation of Biodiversity and Protection of Wild Areas in Central America subscribed on June 6, 1992; the Convention for the Management and Conservation of Natural Forest Ecosystems and Man-Made Forest Development signed on October 29, 1993; and, the Regional Agreement on the Transboundary Movement of Hazardous wastes subscribed on December 11, 1992.

10.1. The Convention on the Conservation of Biodiversity and Protection of Wild Areas in Central America

Signed prior to the Rio de Janeiro Conference, this Convention contains clearer regulations as regards trade aspects of the exploitation of biological diversity, as is the case of the content of the chapter on financial aspects.

That same line acknowledges the value of biological resources (Article 5) which must be recognised and reflected upon in economic and financial arrangements among nations of the subregion, as well as between them and others who co-operate in their conservation and exploitation. The foregoing lays the conceptual foundations in order for the Convention to recognise the principle that the benefit of the research and development derived from genetic-engineering materials or from the management of protected areas must be made available to society as a whole (Article 6).

Based on this obligation, it is perfectly logical that the Convention give recognition to the knowledge, practices, and technological innovations developed by native groups of the subregion which contribute to the sustainable utilisation of biological resources and their conservation and that these should be recognised and saved (Article 7). This is consistent with the 1992 Convention on Biodiversity and with the Rio Summit.

This would have to contrast with the Central American Convention (Code) for the Protection of Patent Rights whose second book, corresponding to Industrial Inventions and Designs, was subscribed in December 1997. This Convention excludes from the system of patents “biological processes as they occur in nature and that do not involve human intervention, with the exception of microbiological processes” since they do not constitute an invention (Article 2).

Apparently this would not be consistent with the Regional Convention which recognises the need to legally protect traditional knowledge of these kinds of processes. Likewise and pursuant to Article 27 of the TRIPS Agreement, a regulation is incorporated that excludes from the patent-awarding process inventions whose exploitation is contrary to public or moral order, for which it is not suffice that such exploitation be prohibited, limited by or subject to any legal or administrative provision. This could be a case such as provided for in Article 8 of the Convention on the Conservation of Biodiversity and Protection of Wild Areas in Central America. The latter determines access to genetic material, substances, derived products, and related technology, as well as their protection under the jurisdiction and control of the States, who have the obligation to establish and reinforce facilities for the ex situ conservation of plants, animals, and microorganisms (Article 27).

Additionally and as regards aspects of biological safety closely linked to WTO phytosanitary regulations and a topic being dealt with by one of the workgroups involved in the FTAA negotiations, the Convention stipulates the obligation to establish mechanisms for controlling or eradicating exotic species that endanger wild ecosystems, habitats, and species. This must be done by regulating and controlling the harvesting of the biological resources of natural habitats for purposes of ex situ conservation, so as not to affect their in situ conservation, and the domestic or national commercialisation of biological resources (Article 24).

Using the WTO Agreement on the Application of Sanitary and Phytosanitary Measures as a starting point, this would complement the regulations of the aforementioned Convention as regards the fact that any decision must be backed by scientific justification (Article 3.3, SPS Agreement) and preceded by a risk assessment (Article 5.1.1, SPS Agreement), which is not inconsistent with the regional Convention, as long as it includes the obligation to carry out studies of the impact of these measures on biological diversity (Articles 27, subsection “b”, and 29, 30, and 33). It could be said that this does not go against the regulations of the WTO, once these measures are applied jointly to national production and consumption, pursuant to Article XX of the GATT.

On the other hand, the Convention calls for the enactment of regulations that are conducive to the necessary changes to methodologies in the National Account Systems of each country so as to be able to introduce environmental parameters for including the value and depreciation of forestry and soil resources in the processes of calculation of the economic-growth indicators of each nation (Gross Domestic Product). The foregoing is of cardinal importance given that international trade regulations do not stipulate the obligation to include environmental costs in the prices of goods and services traded internationally, under the premise that processes should not be regulated.

This Convention interacts and is consistent with the Convention for the Management and Conservation of Natural Forest Ecosystems and Man-Made Forest Development and the Regional Agreement on the Transboundary Movement of Hazardous Wastes by virtue of decreeing that mechanisms be established and harmonised to prevent the illegal trafficking of species of flora, fauna, timber, and other products, and, that special emphasis must be placed on controlling illegal trade in the border regions of the countries (Article 26).

10.2. The Regional Agreement on the Transboundary Movement of Hazardous Wastes

This Agreement prohibits the movement and importation of hazardous wastes to Central America, depending upon their classification. In general terms, this is consistent with the Basel Convention.

Under the Agreement, the signatory nations of Central America commit to taking all legal measures, administrative or others deemed appropriate within the areas of their jurisdiction, to prohibit the movement and importation to the countries of Central America – from nations not party to the Agreement – of wastes considered as hazardous. Here lies the great difference between this Agreement and the Basel Convention, which solely regulates such movement but does not prohibit it. In the case of the regional Agreement, the obligation extends further by binding the parties to co-operate so that no hazardous wastes may be imported into any country that is party to it.

In addition, the Parties commit to endeavouring to adopt and enforce a preventive and precautionary approach to problems of pollution. With this object in mind, they are obliged to co-operate amongst each other to take the appropriate steps aimed at enforcing said precautionary and preventive approach against pollution through the implementation of clean production, or failing that, through an alternative approach to permissible or tolerable emission levels.

The definition of hazardous wastes provided for in the Agreement refers to those substances which are included in any of the categories contained in Appendix I, or have any of the characteristics mentioned in Appendix II of the Agreement (Article 1). There is an additional definition that has transboundary scope given that it includes the substances which fall within the following categories (Article 1, numeral 1):

a)
Those considered as hazardous under the local laws of the exporting, importing, or transit State.

b)
Hazardous substances that have been prohibited or whose registration list has been cancelled or rejected under governmental regulation.

c)
Substances which have been voluntarily withdrawn in the country of their manufacture due to human health or environmental considerations.

This seeks to forbid the importation of merchandise whose production, registration, or sale is prohibited in the country of origin, which constitutes one of the issues currently being studied by the Committee for Trade and the Environment of the WTO. It should be mentioned that the Central American Convention, a large part of which is taken from the Basel model, contains an additional category of hazardous wastes not included in the Basel Convention, i.e., those that have been voluntarily withdrawn by their manufacturers for reasons of human-health or environmental protection.

In addition to the prohibition on importation, the Parties agreed to forbid the exportation of hazardous wastes to third-party States when: a) those States have prohibited their importation pursuant to domestic legislation; b) those States have subscribed international agreements on the subject; and, c) when it is deemed that said wastes will not be environmentally handled in a proper manner and in compliance with the criteria and principles adopted under the United Nations Environment Programme (Article 3, numeral 4).

These regulations obviously pose many questions as regards free trade agreements. Firstly, it is necessary to ask what happens to those hazardous wastes which could be imported for purposes of recycling, safe incineration, or as raw materials.

Secondly, it would be necessary to establish which manner or means of the handling or disposal of an eventual exportation of such wastes would constitute “improper environmental handling” and contrary to standards that are non-binding, such as those recommended by UNEP.

In the case of a category of wastes which, for the purposes of the Agreement are classified as hazardous due to having been voluntarily withdrawn from the market, the question needs to be asked: what would happen if after a manufacturer has voluntarily withdrawn them in the country of origin and that owing to a change in circumstances the same manufacturer decides to put them back on the market based on the universal principle that that which is not prohibited by law is permissible? 

Either way, all of the above questions give rise to doubts that can only be clarified based on concrete facts and that must be resolved using the means available to the countries provided through free trade agreements.

10.3. The Convention for the Management and Conservation of Natural Forest Ecosystems and Man-Made Forest Development

Subscribed on October 29, 1993, this Convention binds the Contracting States to reinforce international negotiation processes (trade, administration, external debt, and bilateral and multilateral co-operation) in order to channel financial resources toward the strengthening of these funds.

As has been said, this Convention, concurrently with the Central American Biodiversity Convention, establishes the obligation to promote necessary changes to methodologies in the National Account Systems of each country so as to be able to introduce environmental parameters for including the value and depreciation of forestry and soil resources in the processes of calculation of the economic-growth indicators of each nation (Gross Domestic Product).

Both Conventions likewise concur in the obligation to establish mechanisms to prevent the illegal trafficking of species of flora, fauna, timber, and other products, and, that special emphasis must be placed on controlling illegal trade in the border regions of the countries.

Although this Convention is limited to establishing the aforementioned mandates on trade issues, its principal monitoring and application; the Central American Forestry Council, has been developing proposals for regional indicators and parameters for forestry certification as an instrument for achieving trade in products derived from sustainable forestry exploitation, albeit voluntary and supplementary to national standards.(
)
10.4. Conclusions

While the Conventions analysed establish special bodies or frameworks for their monitoring and pursuance, all of which are linked to the CCAD as the central body responsible for monitoring all of those instruments, they nonetheless lack actual mechanisms and instruments for their application.

With the exception of the CCAD Constitutive Convention, none of the above contain regulations for the settlement of conflicts or disputes. On the other hand, none of them make direct reference to their interrelation with the regional instruments of trade and economic integration.

The foregoing means that in cases of disputes or differences arising from the application or interpretation of these instruments, the general regulations of the Tegucigalpa Protocol to the ODECA Constitutive Charter must apply and prevail, with the exception of the CCAD Constitutive Convention.

11. The context of environmental integration in
Central America. The Central American Alliance for
Sustainable Development (ALIDES)

The Alliance for Sustainable Development (ALIDES) is an initiative adopted at the Central American Summit of October 12, 1994. Officially speaking, it is a Declaration of the SICA Presidential Meeting which, pursuant to Article 15 of the Guatemala Protocol, is of compulsory compliance. This has been ratified by a ruling of the Central American Court of Justice.

In the words of the Presidents of the Central American nations, “the Alliance for Sustainable Development is an initiative of policies, programmes, and actions for the short, medium, and long terms which outline changes in the scheme of development, in our individual and collective attitudes, and in local, national, and regional policies and actions aimed at the political, economic, social, cultural, and environmental sustainability of our societies. The Alliance is also a regional strategy for the co-ordination and harmonising of interests, development initiatives, responsibilities, and laws”.

The Alliance for Sustainable Development is not an initiative parallel to Central American integration. As stated in the Declaration from which it ensued, “its implementation is founded on institutional fabric and does not substitute the existing mechanisms or instruments of regional integration, rather, it complements, supports, and strengthens them, both regionally and extra-regionally, particularly in the process of making sustainable development a central strategy and policy of the region’s States, as a whole. The Alliance serves to reiterate and extend the commitments already assumed by the States toward the new process of sustainable development in the isthmus”.

The ALIDES aspires to transforming the countries of Central America into a model for sustainable development which prioritises: respect for life in all its forms and permanent improvement to its quality; respect for the vitality and diversity of our lands; peace; participative democracy; respect for and the promotion and protection of human rights; respect for multicultural and ethnic diversity; the economic integration of the region with the rest of the world; and, inter-generational responsibility for sustained development.

The document contains principles, objectives, and commitments which give a comprehensive view of the problems and proposed solutions. These principles, which will guide the subregion toward the future, include its economic integration with the rest of the world, as well as the utilisation of sustainable production processes, incorporating preventive rather than reactive measures; such as permanent environmental impact studies.

This document defines sustainable development as “a process of progressive change in the quality of human life, prioritising is as the central and fundamental subject of development through socially equitable economic growth and the transformation of production methods and consumer trends, based on the ecological balance and life support of the region. This process implies respect for regional, national, and local ethnic and cultural diversity, as well as the strengthening of full civilian participation, peaceful co-existence in harmony with nature, and to not compromise but to guarantee the quality of life of future generations”.

The general objectives of the Alliance include achieving higher levels of economic integration among the nations of the subregion, and between them and the rest of the world. The reason here is that within a framework of globalisation, it is essential that the benefits of free trade be attainable for the entire region, particularly through the promotion and implementation by the more developed countries of policies conducive, in the shortest time possible, to a great zone of free trade and economic integration accessible to the nations of Central America; under suitable conditions and safeguarding the individual specificities of their levels of development.

Worthy of mention are some of the specific objectives of the Alliance, which are as follows:

a)
To promote an externally-oriented local or domestic strategy for sustainable development and integration based on boosting the internal market and promoting national as well as foreign investment.

b)
To promote policies for reducing the intra-regional imbalances that affect the region’s sustainable development.

c)
To raise economic-growth rates to where they can eliminate poverty levels and guarantee the social and political sustainability of the processes of economic liberalisation and democracy of the countries of the subregion.

d)
To harmonise macroeconomic and sectorial policies at a regional level.

e)
To promote a comprehensive study of and debate on economic and institutional reforms which the Central American nations must encourage so as to jointly negotiate a free trade and investment agreement with the other countries of the hemisphere.

f)
To promote the generation and transfer of “clean” technologies in order to improve productivity and develop environmental technical standards that stimulate production, without damaging the environment.

g)
To formulate policies that rationalise and provide incentives for agricultural activities which contribute to encouraging rural development, consolidate intra-regional trade in agricultural products, guarantee food safety, boost and diversify exports, and, intensify the co-ordination of chains of production, trade, and services.

h)
To encourage the reconstruction, renovation, and modernisation of regional infrastructure, particularly as regards transport, telecommunications, and energy, in order to raise the efficiency and competitiveness of the productive sectors at national, regional, and international levels.

These principles and general as well as specific objectives concerning the economy and trade join those of an environmental nature. They include some which are considered relative to the issue, and these are as follows:

a)
To harmonise and modernise environmental parameters, legislation, and the national institutions responsible.

b)
To reduce levels of pollution in the air, water, and soil that affects the quality of life.

c)
To strengthen the capacity for regulating, monitoring, and implementing environmental standards.

d)
To encourage the regional discussion of common policies on new environmentally-friendly products, green seals, and environmental impact studies.

The ALIDES contains a program of actions to be developed in different areas such as legislation, natural resources and biodiversity, territorial regulation, environmental impact studies, forestry resources, water, air, soil, energy, pollution control, science and technology, education, finances, and information.

Consequently, these lines of action have been followed by the subregion in its relations with third-party countries and in its strategies for negotiating legal instruments aimed at encouraging investment, technical and economic co-operation, and at establishing areas of free trade on both bilateral as well as multilateral forums.

A subsequent example is that within the framework of the Summit of the Americas held in December 1994, the United States became the first extra-regional partner of the ALIDES. It did so by subscribing a non-binding instrument known as the Central America-USA Joint Declaration (with the acronym: COCAUSA), the purpose of which is to obtain political commitments from both sides in order to achieve sustainable development. The decision of the countries is based on their belief that it is essential to promote trade, under adequate conditions, as an integral part of sustainable development and on making its benefits attainable for all the member nations of the Alliance.

12. The extra-territorial enforcement
of environmental legislation

Central America has categorically rejected the extra-jurisdictional or extra-territorial enforcement of standards for protecting the environment or natural resources that are imposed by one country upon another. This is one of the issues of the utmost concern for the nations of the region.

This has occurred not only in cases such as the “tuna-dolphin” one in which there were embargoes affecting Costa Rica and Panama but also in the case of shrimp trawled by fishing boats not using turtle-exclusion equipment, which resulted in an embargo being imposed on almost every country in the isthmus. Both cases, which have been examined in Chapter II of this document, concluded in favourable decisions for the affected nations.

In 1998, the governments of Central America agreed to “reject the unilateral and extra-territorial enforcement of laws and evaluation criteria since they constitute actions which violate the legal equality of States, the principles of and respect for dignity, sovereignty, and non-intervention in political affairs – essential values for harmonious co-existence among Nations”.(
)
13. Conclusions

Globalisation and integration in the free trade areas of the small Central American economies and their environmental impact pose considerable challenges. As stated in this chapter, the process of economic integration in the subregion began a long time ago, relatively speaking.

Notwithstanding, the original process was designed to promote a process of industrialisation aimed at substituting imports and was based on an agro-export model that made intensive use of natural resources. The model died out and left behind industries founded on obsolete machinery and technology, soil, water, and air impoverished from the intensive use of pesticides, and naturally forested areas converted to pasturelands for the extensive exportation of livestock.

The new development models – based on highlighting the private sector as the efficient antithesis of the state sector in the role of provider of goods and services – have introduced growth alternatives founded on new enclaves such as the maquiladora (transboundary assembly-plant), energy, and mining sectors, in addition to other emerging sectors such as tourism and non-traditional products.

This process has been accompanied by the emergence of an incipient environmental regulation which has been embodied in regional agreements and in environmental laws enacted in every country. This is more closely linked to “green” conservationist concepts which have been mainly introduced as the result of external proposals aimed at preventing pollution.

The latter has been very recently introduced in the subregion and the regulations and environmental standards are just beginning to be seen – more the result of participative processes and the quest for consensus than a series of specifications and permissible levels of emission and inmission that few understand and even fewer apply. The subregion has drawn upon certain instruments to promote the sustainable management of natural resources and to protect the environment. These include such Conventions as those on Biodiversity, Climate Change, the Importation of Toxic Substances, and, Forests, which have made it possible to introduce some initial sustainable-development-oriented processes to the general public and state apparatus.

Efforts have been made in the political sphere to give follow-up to the Alliance for Sustainable Development. However, these efforts have not been followed by the necessary reallocation of funds and have continued to be viewed as an initiative that is of sole concern to the so-called “environmentalist sector”. The foregoing has been accompanied by a lack of a civilian culture of participation, transparency in government administration, and the persistence of developmental trends. This has meant that until recently, the topic of the environmental issue and environmental protection has been challenged by economic development, and the issue of trade and globalisation.

Not without cause, the sectors responsible for trade issues and the formation of free trade areas have harboured fears that incorporating the environmental variable in the equation of trade negotiation presents more pitfalls than advantages. There have been reasons for this, above all with the extra-territorial enforcement of national environmental conservation and protection laws, which have become barriers to some of the subregion’s important export items (shrimp, tuna, raspberries) to the markets of the industrialised countries. Fortunately, emerging issues such as the coal markets, the new markets and price differentials for “green” products, and the ecotourism boom have attracted the attention of the economic sectors most inclined toward change.

On the other hand, the negotiation process of the new GATT, the creation of the WTO, and the challenge represented by the formation of the Free Trade Area of the Americas has meant that the decision-makers in the public sector responsible for the trade issue have begun to see the inevitability of the incorporation of environmental protection standards in regional, bilateral and multilateral instruments which, nolens volens, have come to establish a series of obligations and commitments for the countries of the subregion. Such is the case of the international Conventions like the Montreal Protocol and the Convention on Climate Change, with its Kyoto Protocol, which call for new standards for energy, soil use, and production. These also include the United Nations Convention on the Law of the Sea; already ratified by all UN countries, which imposes restrictions on the use and exploitation of marine resources and that has created a new global awareness whose urgency cannot be ignored by Central America.

It has thus become importunate and necessary to initiate dialogue with national environmental authorities so as to explore areas of concurrence. This dialogue already began, albeit with certain caution, on the forums of Ministers of the Economy, Trade and the Environment in Panama in July 1997. The first result, based on the express mandate of those forums, was the Regional Trade and Environmental Programme, jointly promoted by the CCAD and the SIECA. This seems a timid effort that is in need of greater audacity and vision. The environmental issue and its institutionalisation must be a permanent and legitimate part of the planning, decision-making, and negotiations associated with the establishment of the FTAA.

If one looks at the experience gleaned from the regional instruments, declarations of intent, and arrangements concerning free trade, one can state with certainty that the intentions they contain as regards the subregion’s economic development and integration into international markets are not sufficient unless they are accompanied by the designing of policies and the enactment of legislation to make exports competitive; not only in terms of price and quality but also in terms of efficient energy use, waste management, and minimisation of environmental impact.

This extends to foreign investment, which cannot be efficient if it is based on nefarious incentives like ecological dumping or on the non-inclusion of environmental costs. The foregoing must be accompanied by transparent and expedite processes of regionally-harmonised regulation successfully conducive to establishing limitations on trade, when demanded by the need to protect human health and life, as well as the environment. However, such limitations must be based on sound arguments, risk assessments, and scientific evidence that stand up to the scrutiny of the specialised trade organisations and forums, as well as combating the imposition by the industrialised nations of non-tariff barriers and technical obstacles to trade.

The region’s environmental agreements and standards have definitely not been designed just to be effective instruments in response to multilateral trade agreements. Proof to this effect is that the free trade agreements subscribed by some countries, as well as the subregion, do not include regulation on certain issues such as toxic wastes; the importation of which Central America is now free from, thanks to the Regional Convention which drew a clear consensus of its countries.

In the case of the Harmonised Rule for the Registration of Pesticides approved by the International Regional Committee for Agricultural Health, an enormous regional effort has been made, which has not yet become concrete at a national level within the timeframes and manner required by the negotiations on agricultural health.

The efforts to comply with the mandates of the Alliance for Sustainable Development – if they were to be accompanied by a regional system for environmental impact studies and regulations and standards for the quality of water, soil, air, and the formation of regional technical units to deal with those issues – should probably be the object of new regional agreements.

The endeavours made to harmonise procedures enabling the addition to regional intellectual-property regulations of the mandates of the international and regional biodiversity conventions concerning legal recognition of traditional knowledge and the sui generis rights of processes based on the use of genetic-engineering resources should straightaway be channelled into a legal document that would make it possible to better negotiate this issue and add it to future regional regulations on patent rights.

Cause for concern is that while the free trade agreements negotiated by the subregion or some of its countries have resulted in the creation of specialised committees or commissions to deal with different spheres of trade and investment, no committees or commissions, unlike the WTO model, have been created for the environment and trade. Even in the wake of the San José Conference, the possibility of this happening at a subregional level does not emerge.

This means continuing with double standards – in the WTO, yes!, but in Central America and the FTAA, no! – which would not appear to correspond to a vision that is reaffirmed in numerous political and legal instruments in the sense that the objectives of trade agreements must, amongst other things, contribute to strengthening environmental protection. Central America should set the model by breaking away from those double standards and create a permanent institutional mechanism to take charge of the issue of environment and trade, and undertake the mission to facilitate the amalgamation of those issues and the enactment of legal instruments that ensure their synergy.

The natural disasters that have severely affected Central America in recent years have served to reaffirm the existing concern of its countries as regards the environment and in more general terms, with regard to sustainable development, given the current agenda of integration. In effect, in the 2nd Guatemala Declaration adopted at the Central American Summit of October 18 and 19, 1999, the Presidents affirmed that these disasters bore greater evidence of the vulnerability of their countries and endangered the biodiversity that characterises them.

Consequently, a reminder was given that the implementation of the Central American Alliance for Sustainable Development – ALIDES – is an essential element for reducing the vulnerability of Central America and for achieving the transformation of its societies. In this context, the Strategic Framework for Reducing Vulnerability and Disasters in Central America was adopted and understood as being part of the process of transformation and sustainable development in Central America for the new millennium.



Chapter VII

Conclusions and recommendations

1. Recapitulating

As was announced in the introduction (Chapter I), throughout this work the WTO system has been examined (Chapter II), as have the principal subregional trade agreements that involve Latin American countries (chapters III, IV, V and VI). That is to say, the North American Free Trade Agreement (NAFTA), the Southern Common Market (MERCOSUR), also known as the Asunción Treaty, the Subregional Andean Integration Agreement, also known as the Cartagena Agreement, and the Central American Integration System (SICA).

The objective of this analysis has been to identify the treatment that these international agreements give to the primary problems posed by the relationship between international trade and the environment, with the purpose of arriving at a set of conclusions and recommendations on the topic that can be considered when dealing with the same problems in the negotiations at present underway to establish the Free Trade Area of the Americas. This final chapter is devoted to these conclusions and recommendations. 

From the very beginning, this document has forewarned of the difficulties to be expected when regulating the relationship between international trade and the environment at the FTAA. Furthermore, most of the governments of the countries involved in the creation of this new free trade area, especially the governments of Latin America, are reluctant to accept this type of regulations in the FTAA, and in more general terms, in trade agreements –starting with the GATT itself, as was once again evidenced at the recent meeting of the Ministers Responsible for Trade held in Seattle. Therefore, any proposal in this regard will encounter strong resistance, in most cases from the governments of Latin American countries themselves. 

Nevertheless, environmental protection is an issue that has been present in the FTAA since its incipience, as is recalled in chapter I of this document: “we will advance our social well-being and economic prosperity in ways that are fully cognisant of our impact on the environment”, proclaimed the Heads of State and Government convened in Miami, 1994 (First Summit of the Americas). “To promote prosperity… free trade and increased economic integration are key factors for raising standards of living, improving the working conditions of people in the Americas and better protecting the environment”, reiterated the same Heads of State and Government at the 1998 meeting in Santiago de Chile (Second Summit of the Americas), stressing that this issue would be taken into account “as we proceed with the economic integration process in the Americas”. Despite this, the environment only began to be considered within the negotiations at this last Summit, and thus far has had modest mention, as was also indicated in chapter I. In all likelihood this trend will continue unless the positions adopted on this topic are modified by the governments of Latin America themselves in diverse international forums. 

The reasons behind this reluctance are explained in the same chapter I. In essence, it is a reactive position taken in light of the protectionism of developed nations, who have sometimes used purportedly environmental reasons to impose unilateral measures that have restricted the access of Latin American products to their markets, with grave economic consequences for our countries. This occurs within a general framework that proves that on a world-wide level the benefits of free trade have been exploited, mostly by developed countries and not by developing countries, regardless of the hefty commitments the latter had to take on in order to participate in the multilateral trade system. 

However, chapter I also mentions that the future differences generated in the relationship between international trade and the environment within the FTAA will not be averted by merely ignoring them. Quite the contrary, the absence of provisions on the matter will cause the present state of affairs to continue; disguised restrictions to international trade for environmental purposes will continue to be adopted. 

Based on these premises, this document brings to mind the two important foundations for FTAA negotiations, as they were established in the Joint Declaration of San Jose: 

a)
The FTAA "will be consistent with the rules and disciplines of the WTO”, without undermining the fact that, “the FTAA should improve upon WTO rules and disciplines wherever possible and appropriate, taking into account the full implications of the rights and obligations of countries as members of the WTO”.

b)
The FTAA should “co-exist with bilateral and sub-regional agreements, to the extent that the rights and obligations under these agreements are not covered by or go beyond the rights and obligations of the FTAA”.

Consequently, and in the first place, this analysis seeks to identify the principal problems that the rules and disciplines of the WTO pose from the environmental standpoint (chapter II), and, in second place, determine the treatment given to these same problems in the subregional agreements examined when dealing with said problems. (Chapters III through VI) 

The first general conclusion reached, based on the analysis carried out in chapter II, substantiates the fact that the WTO rules and disciplines on the relationship between trade and the environment are insufficient and create a climate of uncertainty that is unacceptable. Furthermore, the legal framework for trade measures for environmental purposes is decidedly precarious and generates doubts that reach so far as to question the compatibility of important multilateral agreements with the WTO rules and disciplines. 

The WTO itself has taken note of this fact, and has manifested willingness to promote a GATT renovation concerning the implications involved in the international trade and environment relationship, as is established in the Marrakesh Agreement that created the organisation in 1994. Nevertheless, the WTO has not attained any concrete progress in this field. 

In the last five years, little has been done within the WTO to resolve the many and complex issues derived from the relationship between international trade and the environment. While the decision adopted over five years ago to begin a working program on this matter and create the Committee on Trade and the Environment (CTE) has allowed governments to submit their proposals on the principal issues involved in the relationship between international trade and the environment, it has not led to the formulation of any recommendation whatsoever on whether or not it is necessary to amend the provisions of the multilateral trade system so they might be compatible with the open, equitable and non-discriminatory nature of the system, as established by mandate of the Committee. 

This inability of the WTO to generate changes has gone hand in hand with uncertainty created by the contradictory focuses observed in some cases in the Special Panels in charge of settling differences between WTO Members. In point of fact, the Special Panels are not under any obligation to consider precedents when making decisions, though in some cases they do; this means that they can contradict each other, which has happened. For the current WTO provisions to be adapted to the use of trade measures for environmental purposes it would be necessary to have a linkage interpretation for these provisions; it would be difficult to reach the necessary consensus within the WTO given existing divergences. Further, it is quite clear that the mechanisms for GATT/WTO dispute settlement are designed exclusively to resolve conflicts arising from enforcement of rules and disciplines of this system, and cannot be extended to issues regulated by other international agreements, as is the case of multilateral environmental agreements. 

That is why the FTAA negotiations present an opportunity to make progress in this field, which will otherwise be difficult to attain in the global arena. In the recent past subregional trade agreements in Latin America and the North American Free Trade Agreement itself have done so. 

As has been said, it is exceedingly unlikely that the differences that have emerged at the global level be overcome in a hemispheric negotiation that involves the largest power in the world and a set of developing countries that require free access to its market, but also need special, differentiated treatment. This would require a willingness –which apparently is still lacking– to negotiate a truly different trade system, one that would effectively support sustainable development, among other things. 

However, it would be worse yet to exclude the negotiation beforehand, which is exactly what has been done thus far. This means we would continue to live with a world system that recognises the need for change (insofar as concerns the hemispheric relationship between international trade and the environment), yet is incapable of doing anything about it. In just a few words, the ramification is that we would deliver the future of the new system into the hands of the old one, with all its deficiencies, jeopardising the eventual benefits from this point on.

The second general conclusion, stemming from the analyses of chapters III and VI, is that within Latin America a process of economic integration in several subregions has been underway for sometime; to an increasing degree, the implications of the environment and international trade have been considered. This has translated into concrete progress that sometimes surpasses the inconsistencies observed in the WTO system. 

For example, the North American Agreement on Environmental Cooperation (NAAEC) recognises the sovereign right of the Parties to establish their own levels of environmental protection and forbid the outside-jurisdictional enforcement of the environmental legislation of any other Party. The North American Free Trade Agreement regulates the relationship between this international agreement and international environmental agreements. Moreover, NAFTA itself not only includes the GATT general exceptions system, Article XX, but also interprets it, resolving some of the questions posed within the WTO system. The Treaty also establishes rules to resolve the issue of a single forum when dealing with controversies that arise due to the provisions of this Treaty and in GATT itself, establishing as a general rule that said controversies may be resolved in one or another forum, per the choice of the claimant Party, without compromising certain exceptions, some of which are linked to environmental issues. In like manner, the North American Free Trade Agreement establishes, though in a somewhat limited manner, that it is prohibited to export to other Parties any merchandise whose sale is banned in the territory of the exporting country.

The international agreements of North America do not, however, resolve all problems deriving from the relationship between international trade and the environment, as is, for example, the case of the prohibition on establishing trade restrictions based on considerations related to production processes and methods. Neither is it acceptable –in terms of what has already been established– to regulate the duty of the States to effectively enforce environmental legislation, nor establish instruments through which compliance with this obligation will be achieved. This regulation should be redirected in the FTAA toward objectives in keeping with a free trade agreement, in full respect of the sovereignty of the States. 

Other subregional agreements also show progress made in this regard. Here, for example, we would recall the Asunción Treaty that establishes that MERCOSUR is built on the principles of gradual progress and consensus; on this basis it proposes that –gradually and consensually– conditions be established for adequate competitivity among its Party States and among the latter and third countries and/or regional systems for integration such as the FTAA, promoting the inclusion of the environmental cost in the total cost of the productive process, to ensure equitable conditions for environmental protection and competitivity. However, it must be a gradual process that answers to the real capacity of the States to bring about those changes, and must be based on the degree of development in addition to a consensus that excludes the unilateral enforcement of environmental measures that can affect trade between countries. The learning gained from many years of experiences in the Andean Community and the Central American System of Integration are similar. 

All of the above facts cannot be ignored at the FTAA negotiating table. For this reason, one of the main challenges posed by the hemispheric system for free trade that the FTAA would establish is the reconciliation of trade measures and environmental measures, in terms that other than antagonising would be complementary, taking into consideration the progress attained at the subregional level. The task at hand is to advance in this field, incorporating into the FTAA improvements that, in the words of the 1994 Ministerial Declaration that defined the functions of the WTO’s Committee on Trade and the Environment, would be compatible with the open, equitable and non-discriminatory nature of the system. On one hand, this means ensuring that trade measures for environmental purposes not become disguised restrictions to free trade; on the other hand, it means ensuring that these same measures not be vulnerable within the free trade system. 

Following are some of the more specific conclusions arrived at, based on the analyses effected. They are the basis for the recommendations proposed in this chapter.

2. Conclusions

The conclusions arrived at in this chapter have as their premise the idea that international trade and the environment in Latin America are elements that necessarily must be compatible if they are to be complementary. This necessary compatibility, as has been reiterated, ensures that trade measures for environmental purposes will not become disguised restrictions to free trade, while at the same time ensuring that they will not become vulnerable within the free trade system. 

In the first place, the conclusions refer to the mandate for FTAA negotiations that stipulates that whenever possible the WTO system can be improved on; secondly, the demand for special and differentiated treatment that will take into consideration the asymmetry of FTAA nations; thirdly, the harmonisation of environmental policies –a goal to be reached within the development of the FTAA; in fourth place, competitivity and environmental asymmetries; in the fifth place, the collaboration of the States; in the sixth place, trade measures for environmental purposes as measures for exceptions to be adopted only when strictly necessary; and, lastly, the consideration that is due to subregional agreements. 

2.1.
International trade and the environment in international agreements: the need to integrate regulation for both issues in areas of convergence

The history of international trade and environment agreements proves that these have always been negotiated separately, and that the links between international trade and the environment have rarely been considered, or at least not sufficiently so. 

This has generated problems that have been examined throughout this paper. The tendency that we have been speaking of can and should be overcome in the FTAA, as provided in the basis for negotiation of this international agreement. 

To a certain degree, this inertia is being overcome in the primary subregional agreements involving those Latin American countries who have manifested that it is possible, as well as necessary, to merge trade and environmental measures. These are some of the lessons learned through NAFTA, and in the course of its development, and in the legal instruments in place in MERCOSUR, the Andean Community and the Central American Integration System. 

Though obvious, one might say that this does not mean we propose that the FTAA become an environmental agreement: as we have reiterated, trade measures for environmental purposes are measures to be used for exceptions, because, as a rule, international trade is not the cause of environmental problems. 

Rather, the FTAA should consider the matter of trade measures for environmental purposes within the sphere it belongs to so that, on one side, it can be ensured that trade measures for environmental purposes not become disguised restrictions to free trade, and, on the other hand, ensure that these measures do not become vulnerable within the free trade system. 

Consequently, the proposal does not attempt to subordinate the free trade system to environmental restrictions that might defeat its purpose; quite the contrary, it proposes to guarantee that trade measures for environmental purposes –to be used in exceptions– will only be applied when strictly called for. On the other hand, it is highly probable that these measures, when genuinely involving environmental purposes, will not represent overly much (in quantitative terms) in the way of restrictions to international trade. 

2.2.
The mandate for FTAA negotiations: the possibility of and need to incorporate improvements to the WTO system in matters of international trade and the environment 

The FTAA should improve upon WTO rules and disciplines wherever possible and appropriate, taking into account the full implications of the rights and obligations of countries as members of the WTO”, is the mandate directed to the FTAA negotiators so that within the FTAA itself the needed and indispensable innovations can be implemented, not only in strictly trade matters, but also in matters of trade and the environment. 

In any case, this mandate is not subordinate to the fact that these improvements must be incorporated by the WTO itself: it would be utterly senseless to have a mandate that would subordinate the FTAA to changes in other spheres of negotiation, which, moreover, are complicated in themselves, as the recent and past history of the WTO has proven. 

On the other hand, said improvements are a must, for these rules and disciplines neither prevent nor resolve in an appropriate manner the conflicts generated, or that could be generated, at a world-wide level by trade measures for environmental purposes. 

Lastly, it is even possible for the achievements attained at the FTAA to expedite the changes being promoted (though as yet without any visible signs of progress) within the WTO itself. In fact, these achievements might contribute to resolving the crisis that the WTO is undergoing, if a trade system that answers to the needs and expectations of the countries of the hemisphere can at long last be established, one which, among other things, will more properly regulate the relationship between international trade and the environment. 

2.3.
The asymmetry of the FTAA countries: the need for differentiated and special treatment

The asymmetry observed among the countries that the FTAA comprises is a characteristic that must be kept in mind at all times. Verily, the FTAA is a free trade agreement that groups together two of the most developed nations on the planet (including the greatest world power) with a set of developing countries and the least developed countries, that even among themselves show asymmetries. 

Consequently, these developing countries and less progressive countries of the FTAA should receive special and differentiated treatment, not only in strictly trade matters, but also in environmental matters linked to international trade. This treatment should translate into clear and effective rules that will bear in mind the existing asymmetries among the countries party to the FTAA. 

This special and differentiated treatment will be consistent with the rules and disciplines of the GATT, especially with those provisions on trade and development contained in Part IV (Articles XXXVI, XXXVII and XXXVIII), that deem it especially urgent to raise the standards of living and progressive development of less developed nations, to which end special commitments are established that propitiate collective action on behalf of all signatory parties. 

Something to keep in mind is that trade is not an end in itself: the importance of international trade is measured by its contribution to economic development, particularly as concerns less developed countries. For example, until now, the benefits of free trade do not have direct repercussions on the growth of per capita income in Latin America, still a far cry from the per capita growth of exportations. In more general terms, there is a strengthened conviction that international trade does not operate on equal footing, nor is it contributing to the extent it should to solving the most pressing global problems, among which should be included the protection of the environment. 

Because of this, the asymmetry of diverse environmental scenarios should be carefully considered, so that this may not become an obstacle but rather a factor that contributes to economic development that will allow said asymmetry to be overcome, and, from a broader perspective, contribute to solving problems that are increasingly weighty. 

2.4.
The harmonisation of environmental policies as a goal to be reached within the development of the FTAA 

The asymmetry observed in diverse environmental scenarios is a situation to be overcome through the harmonisation of environmental policies. This harmonisation should be proposed as a goal to be reached if the free trade system is to operate fully, and if the economic asymmetries that prevail on the American continent must also be overcome. 

This means that the harmonisation of environmental policies us to be understood as a gradually developing process, one that is not necessarily the same for all FTAA countries. The harmonisation of environmental policies between the countries of the hemisphere cannot be considered a starting point, but is rather an arrival. 

The legal instruments through which MERCOSUR, the Andean Community and the Central American Integration System are being developed provide a model on the gradual aspect of environmental policy harmonisation that must be expressly considered. Nevertheless, the harmonisation of this policy among members of subregional agreements is relatively less complicated (due to the degree of symmetry they share) than the harmonisation of environmental policies for all of the countries of the American continent. 

There remains no doubt whatsoever on this point. To propose the harmonisation of environmental policies as a starting point to create a free trade zone opens the door to unilateral measures for environmental protection that may gravely affect the access of Latin American products to the markets of Canada and the United States. In other words, environmental barriers will be imposed for access to the products of the region or the competitivity of these will be altered due to the elevation of production costs. 
2.5. Competitivity and environmental asymmetries

Environmental asymmetries, in turn, may influence the competitivity of products originating in countries that become part of the FTAA. In fact, the asymmetries observed in the countries of the American continent may be used to increase competitivity of their products or to encourage international investment. 

That is why it is important for Member Countries of the FTAA to take on a commitment to establish the highest levels of protection possible in accordance to their specific economic, technological and infrastructure capacity, as well as the commitment to effectively enforce environmental legislation. 

The legal instruments that are developed in subregional agreements contain standards whose purpose is, precisely, to avoid the improper use of environmental asymmetries.

Let us recall that one of the greatest challenges for Latin America posed by having selected the option of free trade, is to reach levels of competitivity that incorporate the environmental demands made on today’s markets, increasingly numerous and strongly influenced by the productive, technological and environmental patterns imposed by the developed countries who dominate world trade and export the greatest number of goods and services. 

In this sense, it is important to reiterate that environmental asymmetries within the countries involved in a multilateral trade system must be taken into account, until such time as developing countries adjust their productive systems to the environmental demands imposed by the main exportation markets. This implies that the policy of openness should be complemented by an environmental policy (rarely done), the definition and implementation of which is convenient, from an environmental standpoint as well as a trade standpoint. 

2.6. The collaboration of the States and common, though differentiated, responsibility; the internalisation of environmental costs 

The two preceding conclusions are linked to certain basic criteria that enjoy world-wide consensus, as expressed in international agreements and other instruments. Among these are the principles found in the Rio Declaration. 

This Declaration establishes that States shall cooperate in a spirit of global partnership to conserve, protect and restore the health and integrity of the Earth's ecosystem. In view of the differing participation in global environmental degradation, States have common but differentiated responsibilities. The developed countries acknowledge the responsibility that they bear in the international pursuit of sustainable development in view of the pressures their societies place on global environment and in light of the technologies and financial resources they command. (Principle 7)

This criteria embraces the acceptance that trade restrictions for environmental purposes must have, as well as the degree to which these restrictions should be imposed, taking into account the diverse responsibilities and capacities the countries command.

Another principle of the same Declaration that holds special significance in this case declares that “national authorities should endeavour to promote the internalisation of environmental costs and the use of economic instruments, taking into account the approach that the polluter should, in principle, bear the cost of pollution, with due regard to the public interest and without distorting international trade and investment”. (Principle 16)

2.7. Trade measures for environmental purposes as measures for exceptions

Trade policy measures for environmental purposes are instruments that should be established and enforced in cases of exceptions, according to criteria that ensures that it not constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on international trade, as stated in Principle 12 of the Rio Declaration. 

As indicated in Principle 8 of the same Rio Declaration, environmental problems originate in unsustainable patterns of production and consumption. Trade in itself is not a factor, save in exceptional cases (for example, crossborder movement of modified live organisms), that generate these problems; however, it is a factor that on certain occasions contributes to the expansion of, for example, the international trade of endangered species. 

Hence the nature of trade measures for environmental purposes used for exceptions, which in turn determines that said measures must adjust to criteria that not only deters any type of discrimination whatsoever among countries, but also should be fully justified, meaning strictly necessary measures.

2.8. The need for trade measures for environmental purposes 

The need for restrictive measures to international trade surfaces when international trade is contributing to or causing (or may contribute to or cause), –according to solid scientific grounds or the principle of precaution– a situation of environmental deterioration which can be countered by restrictions to international trade, which shall be proportionate to the problem being dealt with, and which can be employed in the absence of less restrictive measures capable of solving said problem. 

In any case, when establishing and enforcing this type of measure one must take into account –as stipulated in Agenda 21– the particular conditions and needs of developing countries as they advance toward the environmental objectives agreed on at the international level, including subregional ones. This means that the same standards cannot be imposed on all countries, whether dealing with international standards or the national standards of certain developed countries. 

2.9.
Subregional agreements

Subregional agreements have attained some progress in matters of international trade and the environment, and this progress should be incorporated into the FTAA. Or, should they not be incorporated, a general exemption should be made to allow this progress to continue in place at least at the subregional level. 

A particularly sensitive issue is the harmonisation of environmental and trade policies and standards, which assuredly is much easier to accomplish when dealing with countries of similar degrees of development. The risk of conflict between trade and the environment that appears at the subregional level is minor; on the contrary, progress is more feasible, as proven by the facts. The FTAA negotiation should not be perceived as a limitation to the development of the harmonisation processes underway in subregional agreements. 

3. Recommendations for incorporating improvements
to WTO rules and disciplines into the FTAA

Based on the preceding conclusions, as well as all that has been said in this paper, it is possible to formulate some recommendations for the incorporation of improvements to WTO rules and disciplines within the FTAA. 

These recommendations are not extensive, as the complexity of the topics is too great. On the other hand, these recommendations are only expressed, given that their development exceeds the boundaries of this work and can only be carried out based on a more precise definition of what the FTAA is to become. 

These recommendations refer to the following topics: the sovereign right of the States to establish their own levels of environmental protection; the prohibition of applying environmental legislation outside jurisdiction; non-discrimination between processes and production methods unrelated to products; sanitary and phytosanitary methods; exportation of merchandise whose sale is banned in the country of origin due to environmental considerations; public participation; FTAA relationships to multilateral environmental agreements; relationship to third countries; mechanisms for dispute settlement; and, international cooperation. 

3.1.
The sovereign right of the States to establish their own levels of environmental protection. 

The FTAA should confirm the sovereign right of the Parties to establish their own levels of environmental protection, as provided in NAFTA and in the NAAEC, in addition to those developed in the Asunción Treaty. 

The sovereign right of the States to establish their own levels of environmental protection should include the power to impose trade restrictions applicable to international investments to deter the relocation of environmentally undesirable activities, in addition to limiting the exploitation of exhaustible natural resources, living or non-living, insofar as these restrictions are non- discriminatory in nature.

3.2.
Prohibiting enforcement of environmental legislation beyond jurisdiction 

It should be strictly prohibited for any Party to enforce environmental legislation outside of jurisdiction, as in the NAAEC and the Asunción Treaty, stipulating that this prohibition includes the enforcement of internal legislation to areas where none of the States exerts sovereignty or jurisdiction.

In general, restrictions to international trade should be based on international consensus, through multilateral solutions that will take into consideration the special situation of developing countries and the least developed countries.

3.3.
Non-discrimination in processes and production methods unrelated to products

Trade restrictions that imply discrimination of processes and production methods unrelated to products must be expressly forbidden, until such time as existing asymmetries can be overcome and harmonisation of environmental policy reached. 

As stated in this document, discrimination concerning processes and production methods represents an opportunity for methods of protectionism to be applied that can undermine the concept of free trade. 

3.4.
Environmentally-oriented prescriptions applied to products

Environmentally-oriented prescriptions applied to products, including those standards and technical regulations and prescriptions in areas of packaging and baling, labelling and recycling, should not become obstacles to trade, particularly as concerns developing and less developed countries. 

Various subregional agreements have encouraged the existence of certification systems that seek to avoid the use of said prescriptions as obstacles to trade within these agreements. 

The possibility of private environmental certification systems becoming restrictions to international trade should be excluded; the existence of a public and voluntary certification system should be encouraged. 

3.5.
Sanitary and Phytosanitary measures

Something similar can be said of sanitary and phytosanitary measures, which should also be deterred from becoming obstacles to trade, particularly as concerns developing and less developed countries. 

In this regard, careful attention must be paid to the systems that have been developed for that purpose in various subregional agreements.

3.6.
Exportation of merchandise whose sale is banned in the country of origin due to environmental considerations 

It should be strictly forbidden to export merchandise whose sale is banned in the country of origin, at least in such cases in which the ban has been imposed due to environmental considerations. 

This measure cannot be limited only to pesticides or toxic substances, as in the NAAEC. 

3.7. Public participation

Public participation must be duly considered, particularly as refers to the operational mechanisms of the FTAA and the various levels to be dealt with, according to the matter at hand.

Subregional agreements have various methods for public participation that should be kept in mind in the FTAA negotiations. Such is the case of MERCOSUR, where the existence of a Joint Parliamentary Commission is established, as well as various other instruments developed in the Cartagena Agreement and the Central American Integration System.

3.8. The relationship of the FTAA to multilateral environmental agreements.

The relationship between the FTAA and the MEAs must be quite clear: it is to be understood that the trade measures of an MEA adopted by one Party as compared to those of an MEA adopted by another Party will not be considered a means for arbitrary or unjustifiable discrimination among countries wherein the same conditions prevail, if both Parties are members of the WTO. Nor will it be used as a disguised restriction to international trade if when through adopting this measure all extremes foreseen in the respective MEA are complied with. 

3.9. Relationships with third countries

The situation of the measures established in the MEAs with regards to third countries must be clarified. 

To this end, it should be established that these measures should be considered compatible with the FTAA on the condition that all extremes provided for in the respective MEA are complied with –imperative to attain the objectives of the MEA in question– and that States not Party to the same MEA not be required to fulfil the conditions of said MEA. 

This rule shall not be applied in such cases where the measure adopted is a disguised restriction to international trade. 

3.10. Mechanisms for dispute settlement

Conflicts arising among Member Countries of the FTAA concerning the enforcement of the provisions of MEAs should be resolved in the forums provided in the same MEAs. 

In the absence of these forums, said conflicts should be subject to the forums established in the subregional agreements when Member Countries of these agreements are involved, or to the forum established in the FTAA for this purpose, thus renouncing the right once held to appeal to the WTO forum. 

When these conflicts arise due to measures not provided for in the MEAs, the competent forum will be the one provided in the FTAA.

3.11. International cooperation

International cooperation must play an active role in correcting existing environmental asymmetries, especially in the fields of access and transference of environmentally rational technologies and the supply of financial resources. 

International cooperation must pay special attention to efforts put forth in subregional agreements to harmonise environmental policies and support said efforts. 

The Forum of Ministers of the Environment of Latin America and the Caribbean, to whom this work is addressed, can contribute greatly to the protection of the environment, and, at the same time, to free trade in the region. As stated at the beginning of this paper, this requires a broad and informed debate, with the participation of all interested government sectors, on the numerous and complex issues involved in the relationship between the environment and international trade, as well as future projections in the FTAA negotiations. 

The Forum of Ministers of the Environment of Latin America and the Caribbean itself, to whom this paper is addressed, can contribute significantly to the environmental protection while at the same time contribute to free trade in the region. As stated at the beginning of this paper, this requires a broad and informed debate on the numerous and complex issues involved in the relationship between the environment and international trade, as well as on the future projection of these topics in the FTAA negotiations. The Forum of Ministers of the Environment of Latin America and the Caribbean, along with the Ministers Responsible for Trade in the region, could promote this debate, and include the participation of all interested government sectors. Until now, the topic of the environment and international trade has been dealt with in the FTAA as an issue for civil society. The Forum of Ministers of the Environment can invite discussion, which most certainly would bring to light the in-depth problem; consisting in the fact that trade opening policy has not been accompanied by adequate environmental policy for sustainable development in our countries. This is a mistake, as it has led to ignoring both the growing environmental demands of international markets and the need to ensure the competitivity of our products in these markets.


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�The environment and free trade in Latin America: the challenges of free trade for Latin America from the perspective of the Free Trade Area of the Americas (FTAA)











(�) Cf. Andrónico O. Adede, Derecho internacional ambiental (International environmental law), special translation by the Ministry of Foreign Affairs, Mexico, 1997, page 197.


(�) By customs union what is meant is the substitution of several customs territories for one single customs territory, so that customs duties and other restrictive trade regulations may be eliminated when involving essential trade exchanges within the territory that comprises the union (or, at least, concerning essential trade of products originating in said territory). Each one of the members of the union can apply customs duties and other trade regulations to products originating in other territories, which in essence should be similar among the participants. On the other hand, the free trade zone is a group of two or more customs territories that together eliminate customs duties and other restrictive trade regulations insofar as concerns the exchange of essential products originating in the territories that comprise the free trade zone. 


(�) Jose Antonio Ocampo, Executive Secretary of ECLAC, remarked in a memorandum entitled “The Round of the Millennium”, that circulated prior to the Conference, that developing countries took on commitments at the Uruguay Round as they never had before. Nonetheless, five years later their governments were convinced that the cost/benefit ratio was unbalanced, as for the most part the benefits were enjoyed by industrialised nations. He also made mention of the powerful social tension that the globalisation process has brought on; organised civil society has emphatically demanded the correction of these socially adverse trends. 


(�) At the Seattle Conference a myriad of expressions were heard such as “liberalisation has not resulted in the anticipated economic benefits”, “while many of our developing countries opened our economies… developed countries abused the use of trade restrictions against our exportations”, “we need an equal commitment for opening trade from other countries, especially the more developed nations” , “the liberalisation of trade in agricultural products is a utopia”, “developing countries continue to face increasing marginalization and unequal re-distribution of the benefits that increasing world trade generates”, “some of the Agreements established in Marrakesh require in-depth revision and probable modification”, etc. 


(�) In fact, the Uruguay Round suffered at least two important suspensions: Montreal, December of 1988 (unblocked in Geneva in April of 1989) and Brussels in December of 1990, when there was an attempt to end negotiations, which led to prolonged negotiations which were only concluded in April of 1994, when the Uruguay Round text was signed.


(�) Cf. Mike Moore, General Director of the WTO, at the First Assembly of Legislators and Parliamentarians, Seattle (December 2, 1999)


(�) A critical vision of this system –from the environmental standpoint– is regularly provided by NGOs, as can be observed in their symposia on trade, the environment and sustainable development, organised in the last three years by the Secretariat of the WTO. 


(�) A first approximation to this topic can be found in Robert Repetto’s Trade and Sustainable Development, UNEP, Serie de Medio Ambiente y Comercio del PNUMA, Number 1, 1994. 


(�) Particularly illustrative in this regard are the debates within the WTO’s Committee on Trade and the Environment, to which this document continually makes reference. 


(�) Reference is also made in the “Authorised Declaration, not legally mandatory, of principles for a world consensus concerning the order, conservation and sustainable development of all types of forests”, adopted at the same Conference. 


(�) Chapter 2 of Agenda 21 proposes the clarification of the functions of the World Trade Organization, UNCTAD and other international organisations as concerns issues related to trade and the environment, included when procedures for conciliation and dispute settlement are in order. To this end, the governments agreed in Agenda 21 to design a program on the environment, trade and development, which would encourage the WTO, UNCTAD and other pertinent international and regional economic institutions to formulate adequate studies to better understand the relationship between free trade and the environment, in addition to establishing with greater precision and clarifying the relationship between the WTO provisions and some multilateral measures adopted in the sphere of the environment.


(�) ECLAC, Estudio Económico de América Latina y el Caribe (Economic study on Latin America and the Caribbean), Santiago, 1998. With the increase recorded in 1996, exports of goods and services represented more than a fifth of regional product, twice the figure of 1980.


(�) ECLAC, Políticas para mejorar la inserción en la economía mundial (Policies to improve positioning in the world economy), ECLAC/Fondo de Cultura Económica, Santiago, 1998


(�) ECLAC, Estudio económico de América LAtina y el Caribe (Economic study on Latin America and the Caribbean) Santiago, 1999


(�) ECLAC, Balance Preliminar de 1999 (1999 Preliminary Balance), Santiago,1999


(�) The present situation of recent subregional and bilateral agreements in Latin America, along with some agreements under discussion that offer a broad spectrum in the areas of free trade and customs unions, can be read about in Roberto Devlin and Ricardo French-Davis’ paper, Towards an evaluation of regional integration in Latin America in the 1990s, prepared for the Conference entitled: “Regional Economics Cooperation. The Challenges for Industrial, Transitional and Developing Countries”, (The Hague, Netherlands, November 18-19,1997). The paper highlights the trend toward regional integration that is occurring heavily in the present decade, though not only in Latin America.


(�) Ibidem


(�) Ibidem


(�) Cf. ECLAC, Balance Preliminar de 1999 (1999 Preliminary Balance), Santiago, 1999


(�) Cf. Marianne Schaper, Impactos ambientales de los cambios en la estructura exportadora en nueve países de América Latina y el Caribe (Environmental impacts due to changes in the exportation structure in nine Latin American and Caribbean countries) CEPAL, Serie Medio Ambiente y Desarrollo, number 19, Santiago, October 1999. The author points out that the results presented in this study are a first approximation of the topic, and must be complemented by information on the environmental performance of the companies operating in each respective sector. 


(�) Cf. Luis Miguel Galindo, Comercio exterior y medio ambiente: ventajas, perspectivas y desafíos (Foreign trade and the environment: advantages, perspectives and challenges) (1998). This work was written in parallel fashion to this document, both part of the same UNDP project and is still subject to revision. It maintains that “the empirical evidence available on the relationship between foreign trade and the environment… (shows)… the presence of positive synergies, particularly sectorial, and of cases that suggest mixed results”.


(�) Cf. The document entitled “Comercio, medio ambiente y los países en desarrollo” (Trade, the environment and developing countries) (1994) The need for the countries of the region to hold a series of activities that will assist in better understanding the true dimension of the problems that the relationship between trade and the environment pose is dealt with, in addition to how to improve the response capacity of our countries when faced with protectionist measures based on environmental reasons.


(�) Cf. Document of the ALADI General Secretariat entitled “Comercio y Medio Ambiente” (Trade and the Environment) (ALADI/SEC/di 864, November 14, 1996)


(�) Cf. Marianne Schaper, Impactos ambientales de los cambios en la estructura exportadora en nueve países de América Latina y el Caribe (Environmental impacts due to changes in the exportation structure in nine Latin American and Caribbean countries) CEPAL, Serie Medio Ambiente y Desarrollo, number 19, Santiago, October 1999, pages 70-71.


(�) Because of the nature of this document and the target readers –members of the governments of the region– it is advisable to remember some of the proposals made, such as: “Environment and labour standards – which the international community has created specific rules for, and entrusted specialised agencies with – are two of such new issues being brought to the trade agenda in a way that leaves much room for suspicion. We are not convinced of the need to make changes in the WTO Agreements to that effect.” (Brazil). “Though it is true that issues such as the environment … are not incompatible with trade issues, it would be unacceptable that the improvement of these standards be achieved through trade restrictions” (Colombia). “Environmental protection has been and will continue to be a priority concern for our country, but this should be done through the appropriate international agreements and not through incorporating it in WTO disciplines.…” (Costa Rica). “Given the benefits of trade, it is strange to hear voices around this conference calling for a halt to the process of liberalisation on the pretext of protecting the environment or labour standards. They do not realise that in so doing they are achieving the opposite objective of the one they pursue. We cannot let these interests contaminate the WTO's agenda. Solutions to environmental and labour issues must be found in their own multilateral forums, not in the WTO. Introducing these issues into the WTO would open the door to protectionist interests wrecking the essence and success of this institution.” (Mexico). “We must express our rejection of the proposals to bring subjects into the WTO which belong to other international organisations, namely labour and environment issues. (Peru). “(The WTO)… and not to seek to become a forum for providing solutions to environmental and labour problems.” (Venezuela).


These proposals from the majority of Latin American governments were also accompanied in Seattle by different ones: “The environment is a central and major concern in any modern society. There are considerable tensions between those wishing to protect the environment and those wishing to promote freer and non-discriminatory trade. However, over and above our immediate interests and our fears of opening new doors to hidden protectionism, we have a responsibility to find balanced solutions that will provide certainty and legal stability for economic actors” (Chile). “Ecuador is convinced of the need to establish international rules to regulate exchanges in so-called new subjects such as … trade and the environment… among others, bearing in mind that the subjects in question should be negotiated in the light of the interests and asymmetries of the developing countries.” (Ecuador). 


(�) Cf. Ministry of the Environment, Natural Resources and Fishing, Pesca del atún y protección del delfín (Tuna fishing and protection of dolphins), Semarnap (Ministry of the Environment, Natural Resources and Fishing), Mexico, 1998, page 54. This embargo caused a reduction of the national tuna fleet and the closing down of canneries, with the subsequent loss of direct and indirect employment and other adverse economic effects. Further on we examine the case that Mexico submitted to the WTO by reason of this embargo and its results. 


(�) In Annex 1 of the Declaration it says that “the participating countries reiterate their commitment to multilateral rules and disciplines, in particular Article XXIV of the General Agreement on Tariffs and Trade (GATT) 1994 and its Uruguay Round Understanding, and Article V of the General Agreement on Trade in Services (GATS)


(�) Cf José Antonio Ocampo, Words at the Ministerial Meeting of the Free Trade Area of the Americas, (Toronto, November 1999). Exports from Latin America and the Caribbean in the nineties experienced the most accelerated rhythm of expansion in history: close to 9% real growth per year, higher than he already dynamic growth of world trade. In turn, hemispheric trade increased to rates higher than that of world trade. The sum of direct foreign investment has gone from US$10,000 million at the beginning of the decade to a figure that oscillates between US$40,000 and US$60,000 million in the last three years.


(�) Cf. OMC, Comercio y Medio Ambiente. Labor del Comité de Comercio y Medio Ambiente, (WTO, Trade and Environment. Work of the Committee on Trade and Environment), document prepared for the III Ministerial Conference of the WTO.


(�) Robert Housman and Brennan Van Dyke, “Trade principles relevant to multilateral agreements”, in Robert Housman et al. (ed), The use of trade measures in select multilateral environmental agreements, UNEP Series on Environment and Trade No.10, 1995, p.26. 


(�) Beyond the general exceptions established in the GATT itself, these basic principles may present other exceptions in different international agreements. In the case of the most-favoured-nation principle, for example, a study of the United Nations Conference on Trade and Development (UNCTAD) identifies a series of general exceptions, reciprocal exceptions on specific topics and exceptions pertaining to specific countries (cf. Most-favoured-nation treatment, United Nations Publication, New York and Geneva, 1999). 


(�) Cf. on this subject the UNCTAD study titled The TRIPs Agreement and developing countries (United Nations Publication, New York and Geneva, 1997).





(�) Cf. The WTO Secretariat, Panorama general de la solución de diferencias en la OMC (General overview of dispute settlement in the WTO), November 26, 1999. This is a summary prepared by the Secretariat under its own responsibility and whose sole purpose is to offer general information without influencing the rights or obligations of the Members.


(�) The solution consisted of signing an international agreement, which establishes an International Dolphin Conservation Program, which establishes measures for the optimal use of tuna fish and for the conservation of dolphins. Cf. Ministry of the Environment, Natural Resources and Fisheries, Pesca del atún y protección del delfín, Serie Cuadernos de la Semarnap, México, 1998.


(�) Cf. WTO Secretariat, Panorama general de la situación de las diferencias en la OMC (General overview of the situation of the disputes in the WTO), November 9, 1998.


(�) Cf. International Centre for Trade and Sustainable Development, Bridges, November-December 1998, Year 2 No.8. 


(�) Cf. Gary P. Sampson, Trade, environment and the WTO: a framework for moving forward, ODC Policy Pape, February 1999. Cf. also the preliminary study of Eve I. Rimoldi de Ladman in Waldemar Hummer and Dietmer Prager, GATT, ALADI y NAFTA. Pertenencia simultánea diferentes sistemas de integración, (Simultaneous belonging different integration systems) in Ciudad Argentina, Buenos Aires, 1998.


(�) Cf. Patricia. W. Birnie & Alan E. Boyle, International Law and the Environment, Oxford University Press, Great Britain, 1992.


(�) Cf. OECD Experience with the use of trade measures in the Convention on International Trade in Endangered Species (CITES), Paris, April 10, 1997 (COM/TD/ENV(97)10/REV1)


(�) Cf. Chris World, “The Convention on International Trade in Endangered Species of Wild Fauna and Flora”, in Robert Housman et al. (ed), The use of trade measures in select multilateral environmental agreements, UNEP Series on Environment and Trade, No. 10, 1995, p.195 


(�) Cf. Donald M. Goldberg “The Montreal Protocol”, in Robert Housman et al. (ed.), The use of trade measures in select multilateral environmental agreements, Serie de Medio Ambiente y Comercio del PNUMA, N°10, 1995, p. 91. (Series on Environment and Trade, UNEP, N°10, 1995, p.91).


(�) Cf. Rosalind Twum-Barima and Laura B. Campbell (cf. Protecting the Ozone Layer through Trade Measures: Reconciling the trade provisions of the Montreal Protocol and the rules of the GATT), Serie de Medio Ambiente y Comercio del PNUMA, N°6, 1994. (Series on Environment and Trade, UNEP, N°6, 1994).


(�) Cf. OECD, Experience with the use of trade measures in the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, Paris, April 9, 1997 (COM/TD/ENV [97] 41).


(�) Cf. Paul Hagen and Robert Housman, “The Basel Convention” in Robert Housman et al. (ed.), The use of trade measures in select multilateral agreements, Series on Environment and Trade, UNEP, N°10, 1995, p.314. Cf. Also Katherine Kummer, Transboundary movements of hazardous wastes and the interface of environment and trade, Series on Environment and Trade, UNEP, N°7, 1994.


(�) Cf. Robert Housman and Donald M. Goldberg, “Legal principles in resolving conflicts between multilateral environmental agreements and the GATT/WTO”, in Robert Housman et al. (ed.), The use of trade measures in select multilateral environmental agreements, Series on Environment and Trade, UNEP, N°10, p.161.


(�) Cf. The Report (1998) from the Trade and Environment Committee (WT/CTE/3 and the Report (1999) from the Trade and Environment Committee (WT/CTE/4).


(�) The secretariats of the Convention on International Trade in Endangered Species of Wild Fauna and Flora, the Montreal Protocol on Substances that Deplete the Ozone Layer, the United Nations Framework Convention on Climate Change, the Intergovernmental Forum on Forests, and the International Tropical Timber Organisation.


(�) The International Commission for the Conservation of Atlantic Tunas, the Islamic Development Bank, the South Pacific Forum, the Southeast Asia Fishing Development Centre, and the United Nations Framework Convention on Climate Change.


(�) Cf. The report from the Symposium prepared by the International Institute for Sustainable Development.


(�) Cf. Robert Housman and Durwood Zaelke, “Mechanisms for integration”, in Robert Housman, et al (ed.), The use of trade measures in select multilateral environmental agreements, Series on Environment and Trade, UNEP, N°10, p. 161.


(�) The European Economic Community of that time quickly began to harmonise its environmental policy through community requirements, at times through regulations, but more often than not, through directives. Thus and almost from the beginning, what was important inside the Community was the content of these local requirements and how they were drawn upon for the internal legislation of the countries. This occurred prior to the system provided for under the 1957 Treaty of Rome for possible clashes between free trade and the environment upon the establishment of an exception to the intra-Community free trade of goods, motivated by protection for public health. In effect, the Treaty established that for the purposes of health protection, it was permissible to adopt restrictive measures on the free trade of goods among the Community nations as long as such measures complied with two conditions: their necessity, and their proportionality. This involved two conditions that could have caused many disputes. 


(�) During his 1992 Presidential campaign, candidate Clinton announced that he would only support NAFTA if it incorporated substantive measures for environmental (and labour) protection. Being that no agreement was reached to reopen the NAFTA negotiations, it was agreed that individual “side agreements” would be negotiated, which appear to have contributed to the approval of NAFTA by the Congress of the United States (whose initial support was very weak).


(�) However, the topic of environmental cooperation is further developed in other international agreements between Mexico and the United States, although they are limited to the border area (cf. The Agreement between the United States of America and the United Mexican States on Cooperation for the Protection and the Improvement of the Environment in the Border Area and the Agreement by means of which the North American Development Bank was established).


(�) Mark J. Spalding points out that a careful reading of the Agreement indicates that environmental protection is subordinate to trade interests, specifically to conditions of competition (cf. “Lessons of NAFTA for APEC”, in Journal of Environment and Development, Sage Publications Inc., Vol.6, No. 3, September 1997, pp. 252-275).


(�) As we know, there are varying points of view in the different countries and within the countries, especially in the United States. We know for example, that there is resistance on the part of the trade unions and certain business groups in that country. In 1997, it was clear that President Clinton’s Bill for a fast track was not going to receive the necessary votes. Six years after its entry into force, NAFTA continues to warrant both positive and negative comments. One point of view on the advantages of NAFTA can be found in Sidney Weintraup, NAFTA turns three years old. A Progress Report. FCE e ITAM, México, 1997. A negative point of view can be found in cf. Eduardo Margáin, El Tratado de Libre Comercio y la crisis del neoliberalismo mexicano, Universidad de Guadalajara y Juan Pablos editor, México, 1995. A study which originated at ECLAC on the results of the first three years of the Agreement indicates, however, that NAFTA cannot be evaluated in the short term because its costs and benefits can only be appreciated in a period exceeding three years (cf. Patricia Rich, The North American Free Trade Agreement (NAFTA) three years after implementation, ECLAC, Santiago, LC/L. 1075, April 4, 1998).


(�) The Commission indicates that in 1998, intra-regional trade reached 507 billion dollars, representing an increase of 218 billion dollars in five years (75%). Trade between Mexico and the United States doubled between 1994 and 1999. Direct foreign investment in Mexico also increased, reaching 47 billion dollars in 1997, 60% from Canada and the United States.


(�) Cf. for example, Gabriel Quadri, “Ecología y Libre Comercio. Consideraciones sobre el Tratado de Libre Comercio” and Juan Carlos Belasteguigoitia, “Algunas consideraciones sobre el Tratado Trilateral de Libre Comercio”, which are published in Comercio y Medio Ambiente. Derecho, economía y política, INE and CEDMA, México, 1995. The second author points out that there are reasons to think that from the environmental perspective, liberalization (particularly NAFTA) is a better alternative than closing the economy to international trade (recognizing that further studies are still needed on the environmental impact of the sectorial changes). He adds that, naturally, this does not mean that liberalization can be substituted for an environmental policy, underscoring that the optimal solution to environmental problems cannot come from trade policy decisions, as they rarely focus on the causes of environmental problems. In the opinion of the author, using a trade policy to solve environmental problems often causes losses in domestic income and does not guarantee a solution to the problems. On the other hand, having an appropriate institutional framework or environmental policies will maximize the benefits of free trade.


(�) Cf. for example Mark J. Spalding, “Lessons of NAFTA for APEC”, in Journal of Environment and Development, Sage Publications Inc., Vol. 6, No. 3, September 1997, pp. 252-275. Cf. also Robert Housman, Reconciling trade and the environment: lessons from the North American Free Trade Agreement, UNEP, Series on Environment and Trade no. 3, 1994.


(�) The reference to (g) of Article XX of GATT has environmental implications, as it is a general exception pertaining to “the conservation of exhaustible natural resources”, as examined in chapter II. Later, it is pointed out that NAFTA establishes in its Article 2101, that Article XX of the GATT and its interpretative notes, or any equivalent provision of a successor agreement to which all Parties are party are made part of NAFTA, specifying the scope of above-mentioned (g) for the effects of the Agreement.


(�) These other treaties are mentioned in Annex 104.1, i.e., The Agreement Between the Government of Canada and the Government of the United States of America Concerning the Transboundary Movement of Hazardous Waste (Ottawa, 1986) and the Agreement between the United States of America and the United Mexican States on Cooperation for the Protection and Improvement of the Environment in the Border Area. 


(�) The second paragraph of Article 104 establishes that the Parties may agree in writing to the revision to Annex 104.1, to include any amendment to all of the international agreements referenced in the above-mentioned Article 104, as well as any other environmental or conservation agreement.


(�) Cf. UNEP, UNEP Environmental Training Manual, UNEP, p.224 and note 10.


(�) As indicated in Chapter II, this Agreement was replaced by a new Agreement on Technical Barriers to Trade in 1994, which attempts to prevent the so-called “technical barriers to trade” which could be created by means of technical regulations and standards, including packaging, packing, marking and labelling requirements and assessment procedures in compliance with technical regulations and standards. It is important to bear in mind that the Agreement on Technical Barriers to Trade recognizes that no country should be prevented from adopting the necessary measures for protecting the health and life of persons or animals or the preservation of plants for environmental protection, or for the preservation of practices which could cause errors, at levels considered appropriate, provided they are not applied in such a way that they constitute arbitrary of unjustifiable discrimination among the countries where the same conditions prevail, or a disguised restriction to international trade.


(�) Addresses the same precept that these measures include those prohibiting the importation of a good or the provision of a service that fails to comply with the applicable requirements of such measures or to complete the approval procedures of the Parties. 


(�) Article 907, which regulates the assessments of the risk in which the Parties may incur in search of their legitimate objectives, establishes in its second paragraph that when a Party, in compliance with Article 904(2) establishes a level of protection considered appropriate and performs a risk assessment, it shall avoid arbitrary or unjustifiable distinctions between similar goods and services at the level of protection deemed appropriate, if said distinctions cause some of the effects included in the precept.


(�) For standards-related-measures, international standards shall be used, except when they do not constitute an effective or appropriate means for the accomplishment of legitimate objectives. When a measure complies with an international standard it is presumed that it does not imply discriminatory treatment, nor constitute an unnecessary obstacle. It is important to mention that the use of international standards does not prevent the adoption, maintenance or enforcement of measures resulting in a higher level of protection. All of this is established in Article 905 of NAFTA. 


(�) Making compatible means, according to Article 915 of the Agreement, bring different standards-related-measures of the same scope approved by different standardizing bodies to a level such that they are either identical, equivalent, or have the effect of permitting goods or services to be used in place of one another or fulfil the same purpose. 


(�) Conformity assessment procedure means any procedure used, directly or indirectly, to determine that a relevant technical regulation or standard is fulfilled, including sampling, testing, inspection, evaluation, verification, monitoring, auditing, assurance of conformity, accreditation, registration, or approval used for such a purpose (but does not mean approval procedure).


(�) The definition of “technical regulations” in Article 915 of NAFTA can be confusing because it admits extension to production methods and processes. Nevertheless, the same Article 915 does not include restrictions based on PMPs as “legitimate objectives” (in the same regard cf. Robert Housman, Reconciling trade and the environment: lessons from the North American Free Trade Agreement, UNEP, (UNEP, Series on Environment and Trade No. 3, 1994, note 60).


(�) In agreement with this point of view, the following has been said in the United States: “Today we will use trade to dictate to the rest of the world how many parts per million of benzene is permissible, tomorrow it will be how many hours in the day a worker can work, next it will be the per capita number of schools a country must have. Surely, these seemingly innocent and laudable social goals will sooner or later be hijacked by protectionist interests…We will have opened a Pandora’s box of protectionism” (this is the opinion of Ambassador Smith, quoted by Robert Housman, Reconciling trade and the environment: lessons from the North American Free Trade Agreement, UNEP Series on Environment and Trade, No. 3, 1994, note 60.


(�) A difference which appears to be significant between NAFTA and SPS is that the first excludes in its Article 710 the application of Article XX(b) of GATT to the sanitary and phytosanitary measures (which otherwise is an integral part of NAFTA), whereas the SPS establishes in its Article 2 that the sanitary and phytosanitary measures based on the pertinent provisions of the Article will be considered to comply with the obligations of the Members in virtue of the 1994 GATT provisions related to the use of sanitary and phytosanitary measures, particularly in section (b) of Article XX. Nevertheless, the purpose of both provisions is similar: to establish that the adoption of these measures is in compliance with the GATT.


(�) Cf. UNCTAD, World Investment Report (1998). Trends and determinants, United Nations Publication, New York and Geneva, 1998, pp. 243 ss.


(�) Cf. mentioned in this regard in Section 15 of Chapter II of this document, particularly in the reference to Article 27 of the Agreement on TRIPS.


(�) Paragraph four of Article 2005 specifies that standard-related-measures included in this provision are: a) those which refer to a measure adopted or maintained by a Party for the protection of human, animal or plant life or health or the environment; and b) those which lead to de facto matters related to the environment, health, safety or conservation, including directly related scientific issues.


(�) Additionally, the Preamble of NAAEC recognizes the interrelation of the environments of the three countries, accepts that the economic and social relationships between them (including NAFTA) are increasingly close, confirms the importance of the environmental goals and objectives incorporated in NAFTA (including the improved levels of environmental protection), reaffirms the Stockholm Declaration and the Rio Declaration, recalls the tradition of environmental cooperation in North America, manifests the will to support and carry out the international environmental agreements and the existing policies and laws in order to promote cooperation among them, and expresses the conviction of the benefits to be derived from a framework which facilitates effective cooperation among the three countries (particularly a Commission established for this purpose).


(�) Nevertheless, the first paragraph of Article 5 lists some of these measures, yet as examples (appoint and train inspectors, oversee compliance of the laws and investigate alleged violations, attempt to obtain voluntary compliance commitments, etc.) 


(�) They must comply with due legal process; they must be public, except when enforcement requires otherwise; they must grant all the Parties in the procedure the right to present or defend their respective positions and present information or proof; and they should not be unnecessarily complicated, nor imply unreasonable costs or unjustified delays. 


(�) They must be in writing and, preferably, indicate the reasons on which they are based; they must be made available to the Parties, without unwarranted delays and, wherever applicable, to the public; and they must be based on the information or evidence regarding which the Parties were given the opportunity to be heard. 


(�) Cf. for example, articles 538 and subsequent articles of The Federal Code of Civil Procedures, as well as article 927 and subsequent articles of the Code of Civil Procedures for the Federal District. Both Codes establish that information from witnesses regarding facts involved in proceedings already underway is inadmissible. 


(�) Robert Housman indicates that the file of facts enables the public to monitor the conduct of the Parties to NAFTA and, additionally, identify persistent patterns of failure to effectively enforce the environmental law of the Parties (cf. Reconciling trade and the environment: lessons from the North American Free Trade Agreement, UNEP, UNEP Series on Environment and Trade, No. 3, 1994, p.42). In practice, this mechanism is a burden in both time and money to the Commission, which is not justified by the results. 


(�) In order to determine the amount of the monetary enforcement assessment, the panel must take into account: 1) the extent and duration of the persistent pattern of failures; 2) the level of enforcement which could reasonably be expected of a Party given its limited resources; 3) the reasons of the Party, if any, for not fully complying with the action plan; 4) the efforts of the Party to begin to correct the pattern of non-enforcement after the final report; and 5) any other relevant factor. This is established in Annex 36 A of NAAEC.


(�) Cf. Commission for Environmental Cooperation-Secretariat, Final factual record of the cruise ship dock project, Montreal, 1997. Cf. also the publication of the Ministry of the Environment, Natural Resources and Fisheries, El muelle de cruceros de Cozumel (Serie Cuadernos de la Semarnap, México, 1996).


(�) This pertains to the legal incorporation of the environmental dimension in development and, specifically, in economic legislation. Environmental law takes a different path than that of economic law, which is one of the main reasons for its inefficiency and, thus, it inefficacy (cf. Raúl Brañes, Manual de derecho ambiental mexicano, Fondo de Cultura Económica and Fundación Mexicana para la Educación Ambiental, Mexico, 1994).


(�) Cf. Mauricio Tenewicki, Elementos para el análisis de las oportunidades y retos que implica la vinculación con el Mercado Común del Sur (MERCOSUR) (Elements for analyzing the opportunities and challenges involved in the connection with the Southern Common Market [MERCOSUR], Permanent Secretariat of SELA.


(�) Ibidem


(�) SELA, El Proceso de Integración de América Latina y el Caribe: Avances recientes. (The Process of Integration in Latin America and the Caribbean: recent advances.) SELA Documents.


(�) CEPAL (ECLAC), Estudio Económico de América Latina y el Caribe (Economic Study of Latin America and the Caribbean), Santiago, 1999. 


(�) CEPAL (ECLAC), Preliminary Balance, Santiago, 1999.


(�) See also the content on the subject in chapter II of this document.


(�) Marcelo Halperín, Mecanismos de solución de controversias: enfoques alternativos. (Mechanisms for settling controversies: alternative approaches)


(�) ALADI/ECLA/SELA, La instrumentación de la Ronda Uruguay y el funcionamiento de la OMC: Reflexiones sobre las Prioridades de América Latina y el Caribe en la Agenda Comercial Internacional (The implementation of the Uruguay Round and the operation of the WTO: Reflections on the Priorities of Latin America and the Caribbean on the International Trade Agenda), (III/DT 2/OCTOBER 1996).


(�) Roberto Bouzas, Las Negociaciones Externas del MERCOSUR: La Construcción de una Agenda Común (The External Negotiations of MERCOSUR: the Composition of a Common Agena).


(�) See the text in chapter II of this document on free trade and the environment from a GATT perspective, 1947.


(�) See the text in chapter II of this document on the Rio Declaration.


(�) Grupo Y’Guazú. Bases para la armonización de exigencias ambientales en el MERCOSUR, Fundación Ambiente y Recursos Naturales, Buenos Aires, 1995. (Y’Guazú Group, Bases for the harmonization of environmental requirements in MERCOSUR, Foundation for the Environment and Natural Resources, Buenos Aires, 1995.


(�) SELA/ALADI. El tratamiento de las asimetrías en los procesos de integración regionales y subregionales; Seminario “Trato especial y diferenciado en las relaciones comerciales entre paises de diferente grado de desarrollo económico”; ALADI/ Secretaría Permanente del SELA. (SELA/ALADI. Dealing with asymmetries in the processes of regional and subregional integration; Seminar entitled “Special and different treatment in the trade relations among countries with varying degrees of economic development”; ALADI/ Permanent Secretariat of SELA).


(�) Craig Van Grasstek; Opciones de los Estados Unidos en el Area de Libre Comercio de las Américas. Secretaría Permanente del SELA. (Options of the United States in the Area of Free Trade in the Americas. Permanent Secretariat of SELA).


(�) Roberto Bouzas, Hacia el ALCA: Avances y Agenda Futura, Secretaría Permanente del SELA. (Towards the FTAA: Advances and Future Agenda, Permanent Secretariat of SELA).


(�) This document refers to the process of Andean integration both as the Andean Pact and the Andean Community; the official name today is Andean Community. The term Andean Group is also employed in reference to the countries that comprise the customs union; the term Cartagena Agreement is used in reference to the constitution of the Andean Group.


(�) ECLAC, Economic Study of Latin America and the Caribbean, Santiago, 1999.


(�) ECLAC, Preliminary Balance for 1999, Santiago, 1999


(�) Ibidem


(�) ALALC was founded in 1960 and then substituted by ALADI, Latin American Association for Integration, created on August 12, 1980 under the Montevideo Treaty. The members of ALADI are Argentina, Bolivia, Brazil, Chile, Colombia, Ecuador, Mexico, Paraguay, Peru, Venezuela and Uruguay. 


(�) Part of this summary is based on the document “28 años de integración andina– un recuento histórico” (28 years of Andean integration – a historic summary), Andean Community, Secretary General, Lima, Peru, November 1997.


(�) Source: “28 años de integración andina – un recuento histórico” (28 years of Andean integration – a historic summary), Andean Community, Secretary General, Lima, Peru, November 1997, page 30.


(�) Source: “Informe de Actividades de la Secretaría General de la Comunidad Andina” (Report on the Activities of the General Secretariat of the Andean Community), March 28, 1998; Internet web page: www//comunidadandina.org/docs/infact3.htm


(�) Cf Act of Cartagena, May 27, 1999


(�) In compliance with this mandate, on June 25 of 1997, the Commission approved Decision 406, “Codificación del Acuerdo de Integración Subregional Andino” (Classification of the Subregional Andean Integration Agreement), which comprises the Cartagena Agreement and its respective amending instruments: the additional instrument for the adhesion of Venezuela (1973); the Lima Protocol (1976) through which the terms provided for in the Cartagena Agreement are expanded insofar as concerns the Liberalisation Program, the Minimum Common External Tariff and Industrial Programming; the Arequipa Protocol (1978) once again expands terms; the Quito Protocol (1987) and the Trujillo Protocol (1996).


(�) The Sucre protocol (at the time this document was drafted), had not yet been enforced, as Colombia and Venezuela had yet to deliver their respective ratification documents to the General Secretariat. However, it is understood that they will very shortly do so, as there is full political agreement on behalf of all Member Countries as regards the content, as expressed in the approval of other Decisions that develop and presuppose the new standards of the Cartagena Agreement introduced in the aforementioned Protocol. Such is the case with Decision 414 dated June 30, 1997, entitled “Perfeccionamiento de la Integración Andina” (Perfecting Andean Integration) has been in effect since August 1, 1997.


(�) Cf. “El Futuro ha Comenzado –Grupo Andino: Logros y Desafíos” (The future has begun –Andean Group: Achievements and Challenges), Board of the Cartagena Agreement, September 1995. Also, Victor Rico Frontaura, “La Comunidad Andina y los procesos de integración regional: una visión de futuro” (The Andean Community and regional integration processes: a vision of the future), Análisis Internacional, # 15, January-December 1997; CEPEI, Lima, January 30, 1998, page 48.


(�) Decision 328 is complemented by a series of Andean standards that incorporate the principles contained in the Agreement for Sanitary and Phytosanitary of the WTO, approved through Resolutions 347 (Andean Sanitary Standard for intra-subregional trade in animals, products and sub-products of livestock origin), 431 (Andean Standard on phytosanitary requirements to apply to trade in agricultural products), 499 (Andean Sanitary Standard for importation of animals, products and sub-products of livestock originating in third countries) and 451 (Modifies Attachment 1 of Resolution 431) that attunes zoo-sanitary and phytosanitary measures for intra-subregional trade and trade with third, and Resolutions 403 and 419 that update the Subregional Inventory of Pests and Disease of Animals that are Economically Important to the Andean region, and the Subregional Inventory of Plant Pests and Disease that are Economically Important to the Andean region, respectively. Resolution 428 updates the Basic Catalogue of Pests and Exotic Diseases in the Andean Subregion.


(�) Some of the objectives of the System contained in Article 2 of Decision 328 state: “d) Avoid the spread and contagion of pests and diseases which currently exist within the territory, without this becoming a hidden restriction to intra-subregional trade, and f) Harmonise plant and animal health legislation in order to adopt subregional sanitary standards and harmonise sanitary registers.”


(�) On June 11, 1998, Decision 436 was approved, the Andean Standard for Registration and Control of Chemical Pesticides for Agricultural Use. The purpose of this Decision is to establish harmonious requirements and procedures for the registration and control of chemical pesticides for agricultural use, provide guidelines for proper use and handling to avert and minimise hazards to health and the environment, and do so under the authorised conditions and facilitate trade of these in the subregion.


(�) The Cochabamba Protocol, signed in the Bolivian city of the same name on May 28, 1996, is not yet in effect; Colombia has yet to ratify (which should be by April of 1999), though has already manifested the needed political will. The ratification procedure is quite lengthy, as it requires approval in two ordinary legislatures of the Congress of the Republic.


(�) The principle of direct applicability of the standards of the Andean Community is a trait unique to Andean Law that seeks simultaneous application. Both the Treaty that created the Court as well as its amending Protocol embraces this principle in Article 3. Hence, the Decisions of the Andean Council of Ministers of Foreign Affairs as well as those of the Commission, and the Resolutions of the General Secretariat will rule all Member Countries from the very next day after publication in the Official Gazette of the Agreement, unless a later date is stipulated. In exceptional cases and when the corresponding community standard so indicates, its incorporation to respective internal law is required. The Legislative Branches of the Member Countries have practically no intervention in the creation of Andean Law. Nor is the Andean Parliament a source of community law, as its attributes concern promoting the integration process, submitting recommendations and projects for standards to be incorporated to Andean legal order, thus it is a deliberative assembly.


(�) Decision 85 of the Andean Pact of 1974 was in effect for nearly 20 years, at which time important restrictions to patent law were established, particularly as refers to pharmaceuticals, plants, animals and forms of life. This Decision gave way to Decision 113 in 1992, which was substituted by Decision 344 in October of 1993 to adjust it to the draft for what would subsequently become the TRIPs Agreement.


(�) The expression “technological protectionism” belongs to Carlos Correa, quite likely the most prolific and representative of Latin American thinkers on Patent Law. See Correa, Carlos: “Propiedad intelectual innovación tecnológica y comercio internacional” (Intellectual property, technological innovation and international trade), Revista de Comercio Exterior, volume 39, Number 12, Mexico City, Mexico; 1989


(�) For a detailed analysis see: Caillaux, Jorge; “Propiedad intelectual, Diversidad Biológica y Conocimientos Tradicionales. Una visión desde los Andes y la Amazonia” (Intellectual Property, Biological Diversity and Traditional Knowledge. A vision from the Andes and the Amazon) in Biotecnología y Derecho, Temas de Derecho Industrial y de la Competencia,Nº 2, Ediciones Ciudad Argentina, Buenos Aires, 1997. 


(�) This heading and the ensuing ones concerning the foreign relations of the Andean Community are based on information published by the Andean Community on its Internet web page: � HYPERLINK "http://www.comunidadandina.org" ��www.comunidadandina.org�. As regards negotiations with MERCOSUR and the Andean Community, please read further in this same chapter.


(�) Panama is part of the Tegucigalpa Protocol and Belize is part of the Constitutive Convention of the Central American Commission on Environment and Development. In the Meetings of Presidents of the SICA, Belize participates, in the person of its Prime Minister, as a Permanent Observer.


(�) Of the Tegucigalpa Protocol to the Constitutive Convention of de OCAS (Tegucigalpa, 13 December, 1991) and the Social Integration Treaty (San Salvador, 5 March, 1995).


(�) Of the Constitutive Convention of the Central American Commission on Environment and Development (San José, 12 December, 1989).


(�) SIECA, Boletín 7.3 (1998).


(�) Ibidem.


(�) A. Montenegro, “Evolución de la Integración Centroamericana”, in Revista de Integración Centroamericana, p.62 Mos. 32-33 Conference in 2nd Workshop “Bloques Económicos y Relaciones Económicas Internacionales de Centroamérica”, El Salvador 21-25 April, 1997.


(�) SIECA, Boletín 7.3 (1998). Figures revised to June 1999.


(�) SIECA, Apuntes sobre el Proceso de Integración Económica Centroamericana y Desarrollo Sostenible, SIECA, March, 1998


(�) “The Bodies and Institutions created in the framework of the Procedure for the Establishment of Solid and Long-Lasting Peace in Central America, and those originating from the efforts prior to this Protocol, shall be part of the SICA if they are consistent with its purpose, principles and organic structure”. (Article 1 of the Transitory Provisions of the Tegucigalpa Protocol).


(�) Article 34 of the Protocol refers to complementary and derived instruments, which are subscribed in compliance with the Protocol and do not require ratification by the legislative bodies in order to go into force, for which purpose Executive Agreements shall suffice. Nevertheless, there is no clear definition of what type of topics or agreements shall be regulated by means of these instruments.


(�) It is important to note that the Technical Group of the Central American Agriculture and Livestock Council has already approved the “Draft Regulations on the Application of Sanitary and Phytosanitary Measures and Procedures in Central American Trade”.


(�) This Article binds the Presidents to ensure compliance with not only the agreements and protocols but also with the accords they reach, which are considered as having “compulsory conformity”, pursuant to the provisions of Article 22 of the same Protocol.


(�) Cf. Ronny de Camino et al., La Certificación Forestal en Centroamérica, (Forestry Certification in Central America), PROARCA-CAPAS, Guatemala, December 1997.


(�) Joint Declaration of the 3rd Meeting of Heads of State and the Mexican and Central American governments, San Salvador. July 17, 1998.





